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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
19380 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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COURT DECISION 


HOWETH M. MILLS and R. CRAWFORD MILLS, a co-partnership, 
d/ b/ a MILLS DAIRY PRODUCTS COMPANY ¥v. ORVILLE L. FREE- 
MAN, Secretary of Agriculture. December 13, 1968. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


THOMSEN, Chief Judge 


This is a statutory review proceeding under section 8c(15) (B) 
of the Agricultural Marketing Agreement Act, 7 U.S.C.A. 608c- 


(15) (B).! Plaintiffs (hereinafter collectively Mills) challenge, 


as not in accordance with law, a decision made after a full hear- 
ing by a Judicial Officer of the Department of Agriculture in a 
proceeding brought by Mills under section 8c(15) (A), Im re 
Mills Dairy Products Co., 25 A.D. 1307 (1966). Mills seeks to 


recover certain payments which it had been required to make to 


the Producers’ Settlement Fund of Milk Marketing Order No. 16 
(hereinafter the Order) .? 


The general scheme of milk regulation was explained in Le- 
high Valley Cooperative Farmers, Inc. v. United States, 870 U.S. 


76, 78-81 (1962), and in United States v. Rock Royal Co-op., 307 
U.S. 583, 542-550, 571 (1989), and need not be repeated here. 


The Order, 7 C.F.R. 1016.62, provides that whenever Class II 


“other source milk” * is reprocessed, converted or combined with 
some other product in the handler’s plant for disposal as Class I 
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fluid milk the handler shall make a payment to the “pool” equal 
to the difference between Class I and II values.* The purpose of 
this charge is to insure that the handler’s contribution to the 


pool will accurately reflect the manner in which he disposes of 
the milk. 


The payments in question in this case were required because 
Mills, who was a fully regulated “handler” under the Order, sold 
as Class I fluid milk certin “other source milk” which Mills had 
previously received as powdered skim milk and forty percent 
cream (hereinafter powder and cream), forms which the Order 
classifies as Class II milk. Mills had converted the powder and 


cream back into fluid milk and sold that fluid milk in the market- 
ing area. 


Mills contends that the provisions of the Order requiring ‘“‘com- 


pensatory payments” on “other source milk” were not authorized 
by section 8c(5) (A), 8c(5) (B) or 8c(7) (D), and that they are 
inconsistent with section 8c(5)(D) and 8&c(5)(G). Defendant 


(hereinafter the Secretary) disputes those contentions, and 


argues that the claims now made by Mills are barred by res 
judicata and collateral estoppel. 


Both sides have filed motions for summary judgment. The func- 
tion of this Court is to determine from the record whether the 


decision of the Judicial Officer is in accordance with law and 
whether there is substantial evidence in the administrative rec- 
ord to support that decision. United States v. Mills, 315 F.2d 828 


(4 Cir. 1963), rehearing denied, 317 F.2d 764 (4 Cir. 1963), 
cert. denied, 374 U.S. 832 (1963) and 375 U.S. 819 (1963). 


FACTS 


The following findings of fact made by the Judicial Officer are 
supported by substantial evidence, and are not seriously disputed. 


Order No. 16, as amended, regulates the handling of milk in 
the Upper Chesapeake Bay Marketing Area. During the period 
February 1, 1960, through July 31, 1963, Mills was a “handler” 
under the Order,® operating a pool plant® at Cambridge, Mary- 
land, where milk was regularly received from “producers”? 


covered by the Order. 


During the period February 1960 through July 1963, Mills 
received 12,091,723 pounds of fluid milk from its local milk pro- 
ducers, and purchased “other source milk’, consisting of 353,921 
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pounds of forty percent cream and 4,046,444 pounds of powdered 
skim milk, which Mills reconstituted into whole milk and sold as 


Class I fluid milk in the marketing area. During this period 
Mills disposed of 15,993,411 pounds of milk in Class I sales. 


The powder and cream referred to in the preceding paragraph 
were purchased by Mills from Norris Dairy Products Company, 
of Baltimore, Maryland (Norris), a broker-distributor engaged 
in buying and selling milk products. Norris does not buy or sell 
whole fluid milk or cream for bottling. Norris had purchased 
the powder and cream sold to Mills from several different 


sources, to wit: 


(1) The Westminster, Maryland, pool plant of Koontz 
Creamery Company. The bulk of the milk which the Westminster 
plant used in processing powder and cream was purchased by 
Koontz for manufacturing from the Maryland Cooperative Milk 
Producers Association, and was “producer milk” priced and pool- 
ed under Order No. 16;° (2) the Laurel, Maryland, plant of the 
Washington-Virginia Milk Producers Association; and (3) a New 
York plant of the Dairyman’s League. All cream and powder 
purchased by Norris from these three sources were subject to 
the pricing and pooling provisions of a federal milk order. During 
the same period Norris had also purchased some powder and 
cream from (4) the Rochester Dairy Cooperative and (5) Land 
O’ Lakes Cooperative, both located in Minnesota.° 


The regulated handlers from whom Norris purchased powder 
and cream accounted for such “manufacturing milk” at the Class 
II price. The Maryland Cooperative and the regulated handlers 
from whom Koontz purchased milk accounted under the Order 
at the Class II price for the milk which was used to manufacture 
powder and cream. 


For the milk which Koontz purchased from the Maryland 
Cooperative and regulated handlers, Koontz paid as far below 
the Class II prices as could be negotiated, and the bulk of the 
manufacturing milk purchased by Koontz was paid for at less 
than the Class II price. Koontz’s selling price for cream was in 
the range of the Philadelphia market quotation, and its price for 
powder was whatever could be obtained. For the cream and 
powder Norris bought from Koontz and other regulated han- 
dlers, the price paid by Norris was substantially equal to the 
Class II prices. For the cream and powder Norris bought from 
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Rochester and Land O’ Lakes, respectively, Norris paid negoti- 
ated prices. 


Pursuant to the Order provisions set out in note 10 in the 
margin, the Market Administrator for the Order billed Mills for 
the period involved a total of $78,186.70 for the quantities of 
“other source” milk received by Mills in the form of powder and 
cream which were reconstituted by Mills and sold as fluid milk. 
The $78,186.70 is part of the $182,909.52 which Mills paid into 
the registry of this Court, as set out in the next section of this 
opinion. In the present proceeding Mills makes no point with 
respect to the rest of the $182,909.52. 


RES JUDICATA AND ESTOPPEL 


In 1959 Mills and other handlers had filed petitions under 
section 8c(15) (A) of the Act, attacking on various grounds the 
validity of the Order. In its petition and brief in that proceeding 
Mills contended that the Order and any obligation imposed in 
connection therewith were not in accordance with law. In support 
of that contention Mills argued various points, but did not raise 
the point upon which it relies in the present proceeding. That 
petition was dismissed. In:re Mills Dairy Products Company, et 
al., 20 A.D. 541 (1961). The section 8c(15) (B) petition filed by 
Mills in this District Court to review that decision was, in effect, 
consolidated with the petition appealing the decision in the Wil- 
low Farms Dairy, Inc. case, 20 A.D. 810 (1961). After a full 
hearing this Court held the Order invalid for reasons set out in 
an opinion, reported as Willow Farms Dairy, Inc. v. Freeman, 
and Mills, et al. v. Freeman, 206 F. Supp. 239 (D. Md. 1962). 
Those reasons were entirely different from the ones now relied 
on by Mills. In the course of its opinion this Court said: “Willow 
Farms contended in the 608c(15) (A) proceeding and contends 
here that Order No. 127 (the Order) is invalid * * * because 
* * * provisions of the Order establish prices which are not uni- 
form as to all handlers, in violation of 608c(5), including a pro- 
vision for ‘compensatory payments’ similar to the provision 
recently held invalid by the Supreme Court in Lehigh Valley 
Coop. Farmers, Inc. et al. v. United States, et al. (June 4, 1962), 
82 S. Ct. 1168.” 206 F. Supp. at 241. This Court further stated 
at pp. 241-42 that in “this 608c(15) (B) proceeding, Mills et al. 
* * * adopt the arguments made by Willow Farms against the 
validity of the Order as a whole.” Considering that argument, 
this Court noted that a “compensatory payment” provision had 
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recently been held invalid by the Supreme Court in Lehigh, supra, 
but stated, at p. 257: “plaintiffs have not shown how they are 
hurt by this provision * * *.” 


Nevertheless, for other reasons this Court granted the relief 
prayed by Mills and Willow Farms. That decision, however, was 
reversed by the United States Court of Appeals for the Fourth 
Circuit in United States v. Mills et al., supra. The Fourth Circuit 
remanded the case to this Court for enforcement of the marketing 
order. 315 F.2d 828 (1963). In its supplementary opinion, 317 
F.2d 764 (1963), the Fourth Circuit denied a request by Mills 
for a stay pending an application for certiorari. The application 
was eventually denied by the Supreme Court, supra. 


In a stipulation entered into after the second Fourth Circuit 
opinion Mills agreed to pay into the registry of this Court the 
balance it then owed to the Market Administrator, such payment 
and the previous payments, amounting in all to $182,909.52, to be 
held until final disposition of the petition for certiorari. Para- 
graph 4 of the stipulation provided that in the event the govern- 
ment should finally prevail in that proceeding, “* * * all sums 
deposited in the registry of the Court to the account of Mills 
shall be paid forthwith out of the registry of the Court to the 
Administrator; * * * provided, further, that nothing contained 
in this stipulation shall be construed as a waiver of Mills’ rights 
or the rights of Mills Dairy Products Company, Inc., if any, 
under the terms of the Agricultural Marketing Agreement Act 
of 1937 as amended.” 


After denial of the petition for certiorari on October 14, 1963, 
the Court ordered that the ““* * * $182,909.52 paid into the Reg- 
istry of this Court by or on behalf of the defendants pursuant to 
Milk Order No. 16, shall upon entry of this order, be released by 
the Clerk of the Court and paid for the account of the defendants 
to the Market Administrator of Order No. 16.” 


The Market Administrator then distributed the money in ac- 
cordance with the provisions of the Marketing Order. The re- 
fund sought herein by Mills is part of the money paid into the 
registry of this Court and released to the Market Administrator. 
After the decision of the Supreme Court in the Lehigh case in 
1962, the Market Administrator credited Mills retroactively with 
charges assessed against it in connection with compensatory pay- 
ments on “other source” fluid milk received by Mills during the 
period involved herein. Mills made no complaint at that time that 
it should also have been credited with the money it now seeks. 
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The question raised in the present proceeding was not speci- 
fically raised or decided in the former proceeding, although all 
of the petitioners therein challenged generally the validity of the 
Order. It follows that the present proceeding is not barred by 
collateral estoppel. 


Whether or not the present proceeding is barred by res 
judicata depends upon whether Mills could and should have 
raised the question before the Judicial Officer and the Courts 
in the former proceeding, and whether Mills preserved the 
point by the stipulation filed in the former case. 


The doctrine of res judicata is applicable to administrative 
proceedings. Fairmount Aluminum Co. v. Commissioner, 222 
F.2d 622 (4 Cir. 1955); 2 Davis, Administrative Law Treatise, 
§§ 18.01-18.03 (1958). And see Commissioner v. Sunnen, 333 
U.S. 591 (1948); United States v. International Building Co., 
845 U.S. 502 (1953) ; Lowisville & Nashville R.R. v. Ohio Valley 
Tie Co., 242 U.S. 288 (1916). Mills has shown no special circum- 
stances why the general rule should not be applied. 


Mills could have challenged the validity of the compensatory 
payment provision as a bare legal question and could have re- 
ceived a ruling as to its validity from the Judicial Officer and 
from the courts on review. Mills could not have proved at the 
time of the hearing before the Judicial Officer the facts with 
respect to the purchases it would make in the future. Even in 
the present proceeding, however, Mills has not proved how much 
of the cream and powder it purchased from Norris had been 
previously purchased by Norris from Koontz and other handlers 
regulated under Order 16 or other Orders, and how much had 
been purchased by Norris from unregulated handles. It appears, 
therefore, that Mills could have raised in the previous proceed- 
ing the point which it now raises in support of its claim that the 
compensatory payment provisions of the Order are invalid. 


A purpose of res judicata is to prevent piecemeal litigation. 
Therefore, when Mills in the previous case challenged the valid- 
ity of the Order, it should have raised the point it is now raising. 


Mills argues that the stipulation entered into at the time it 
triade the payments into the registry pending certiorari should 
be construed to bar the Secretary from asserting res judicata. 
The proviso in the stipulation was that “nothing contained in 
this stipulation shall be construed as a waiver of Mills’ rights 
or the rights of Mills Dairy Products Company, Inc., if any, 
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under the terms of the Agricultural Marketing Agreement Act 
of 1937 as amended”. At the time the stipulation was made, 
Mills had already lost its case in the Fourth Circuit and had 
been denied a stay by that Court. Unless the Supreme Court 
were to have granted certiorari and reversed the Fourth Circuit, 
the validity of the Order as applied to Mills was established, and 
Mills’ right to challenge the validity of the Order on any ground 
which might have been raised in that proceeding was barred. 
The stipulation was not intended to permit Mills to relitigate 
either the validity of the Order or Mills’ liability for the payments 
it made into the Registry, but to preserve Mills’ right to challenge 
any future action of the Secretary not authorized by the terms 
of the Act." Relief in the present proceeding, therefore, is barred 
by the doctrine of res judicata. 


THE VALIDITY OF THE ORDER PROVISIONS 


It is not necessary, however, to base denial of relief herein 
solely on the ground of res judicata. Relief must also be denied 
for lack of merit in Mills’ claim and because of the failure of 
Mills to prove the necessary facts to entitle it to recover even 
on its own theory. 


Mills argues that the compensatory payment provision is not 
required or authorized by section 8c(5) (A), 8c(5)(B), or 8c- 
(7) (D), and is prohibited by 8c(5)(D) and 8c(5) (G);% and, 
therefore, that it is entitled to recover the payments which it 
was required to make with respect to the powder and cream 
which it converted to Class I fluid milk and sold in the market- 
ing area. 


(a) Insofar as the Class II powder and cream which Mills 
purchased from Norris and converted to Class I fluid milk had 
been bought by Norris from Koontz and by Koontz directly or 
indirectly from producers under Order No. 16, the payments 
into the fund were required by section 8c(5) (A) or 8c(7)(D). 
Mills concedes that if it had purchased the milk directly from 
a producer covered by the Order, converted it into Class [I 
powder and cream, and accounted for it as Class II milk, Mills 
would have been required to pay the differential when it later 
reconstituted the Class II powder and cream to Class I fluid milk 
and sold the fluid milk in the marketing area. The fact that the 
powder and cream which Mills converted to fluid milk were 
bought by Mills from Norris rather than directly from producers 
under the Order does not permit Mills to avoid paying the differ- 








AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 27 A.D. 1471 


1478 









ential. The powder and cream were made from milk which Koontz 
or the Cooperative had accounted for under the Order as Class 
II milk. To allow Mills to avoid paying the differential under 
those circumstances would undercut the blend price. 











It is immaterial whether the liability be based on section 8c- 
(5) (A), because the milk originated from producers under the 
Order, or section 8c(7) (D), because the payments were necessary 
to effectuate the provisions of the Order. The payments would 
not in either event be barred by section 8c(5) (G), which deals 
with milk shipped into the marketing area from other areas, or 
by section 8c(5)(D), which deals with the entry into the pool 
of a new producer. 



































(b) Some of the powder and cream which Mills purchased | 
from Norris had been purchased by Norris from other handlers 
outside the marketing area, who had purchased the milk from 
producers covered by other orders or not covered by any order. 
The conversion of such powder and cream into fluid milk and its 
sale in the marketing area as Class I fluid milk would likewise 
undercut the blend price under the Order. Again, Mills is trying 
to do indirectly what it could not do directly. But the applicable 
statutory provisions are different. The payments for such other 
source milk are not required by section 8c(5)(A) cr 8c(5) (B). 
They are, however, authorized by section 8c(7) (D) unless they 
are prohibited by section 8c(5)(D) or 8c(5) (G). See note 12. 


Mills’ principal reliance is upon section 8c(5)(G), as inter- 
preted by the Supreme Court in Lehigh Valley Coop. v. United 
States, 370 U.S. 76 (1962). 


Section 8c(5) (G) provides: 


“(G) No marketing agreement or order applicable to 
milk and its products in any marketing area shall prohibit 
or in any manner limit, in the case of the products of milk, 
the marketing in that area of any milk or product thereof 
produced in any production area in the United States.” 


In Lehigh the Secretary had issued an order regulating the 
marketing of milk in the New York-New Jersey region. To pro- 
tect the prices received by milk producers in that region he in- 
cluded in the Orders a provision which in effect required those 
who purchased milk elsewhere and brought it into the region for 
sale as fluid milk to pay for the benefit of the producers who 
regularly supplied the region a “compensatory payment” equal 
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to the difference between the minimum price set by the Market 
Administrator for fluid milk (Class I under that Order) and the 
minimum price for surplus milk (Class III under that Order) in 
the region. The case involved fluid milk brought into and sold 
in the marketing area as such by the petitioners, who operated 
processing plants in Pennsylvania outside the marketing area 
covered by the order and who obtained their milk from producers 
outside the area, to whom in some instances the petitioners paid 
more for the milk than the Class I price in the New York-New 
Jersey marketing area. 


In effect, the order in Lehigh created an irrebuttable presump- 
tion that the Class I fluid milk brought from outside the area 
covered by the order had been purchased at a cost not in excess 
of the price fixed for Class III milk under that order. That pre- 
sumption was not justified; it resulted in a serious trade barrier 
against fluid milk produced outside the area in favor of fluid 
milk produced in the area. The Court discussed the purpose and 
effect of the compensatory payment provision in that case, 370 
U.S. at 81 et seq., and held that provision inconsistent with the 
policy expressed by Congress in section 8c(5)(G). The Court 
said: “Because it conflicts with § 8c(5)(G), the payment pro- 
vision cannot be justified under the general terms of § 8c(7) (D), 
which prevents the inclusion of conditions that are inconsistent 
with express statutory provisions. Nor is the compensatory pay- 
ment clause saved by the circumstance that in some instances it 
may also fortuitously operate to put the handlers of pool and 
non-pool milk on a competitive par. As has been pointed out 
(note 18, supra), there are other means available to the Secre- 
tary for achieving this result, while affording protection to pool 
producers, without imposing almost insuperable trade restrictions 
on the entry of nonpool milk into a marketing area.” 370 U.S. 
at 98. 


The facts in the case at bar are quite different from those in 
Lehigh. Here a regulated handler (Mills) purchased powder and 
cream from another handler (Norris) who had obtained the 
powder and cream from various sources, some within the area 
and some outside. The powder and cream so purchased by Mills 
would have been classified as Class II if they had been purchased 
from producers under the Order. The regulated handler (Mills) 
then converted the powder and cream into Class I fluid milk and 
sold the milk as such in the marketing area. 





1480 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 27 A.D. 1471 


The Order in this case does not attempt to charge any com- 
pensatory payment upon powder or cream brought into this area 
and used as such in this area. The compensatory payment is 
applied only to powder or cream from outside the area if and 
when such powder or cream is converted into Class I fluid milk 
and sold as such in the area. A similar payment is charged when 
Class II powder or cream from within the area are similarly 
converted and sold. No discriminatory charge is imposed on 
powder or cream coming into the area from outside. 


The application of the compensatory payment provision in 
Order No. 16 to require Mills to make the payments in question 
does not impose “almost insuperable trade restrictions on the 
entry of nonpool milk into a marketing area”. As the Court said 
in Lehigh: “The Secretary of course remains free to protect, 
in any manner consistent with the provisions of the statute, the 
‘blend price’ in this or any other marketing area against economic 
consequences resulting from the introduction of outside milk.” 
370 U.S. at 99. The compensatory charge in the present case is 
not inconsistent with the principles approved in Lehigh; it is 
necessary to protect the blend price in this marketing area 
against the economic consequences which otherwise would inevi- 
tably result from the introduction into the marketing area of 
outside powder and cream and the subsequent conversion thereof 
into and sale as Class I milk in the marketing area. 


The powder and cream which Mills purchased from Norris 
constituted milk, as that term is used in section 8c(5) (G), 
capable of being converted back into fluid milk, and were not 
“products of milk”, such as cheese and butter, which cannot be 
converted back into fluid milk. The test, therefore, under section 
8c(5) (G), is whether the provision complained of by Mills pro- 
hibits the marketing of milk produced in any production area in 
the United States.’* For the reasons stated above, the provision 
complained of does not prohibit such marketing. 


Section 8c(5) (D) does not prohibit a provision requiring such 
payments. As we have seen, 8c(5)(D) deals with an entirely 
different matter—the entry into the pool of a new producer. 


(c) Moreover, Mills has failed in its proof because it has not 
proved how much of the powder and cream which it bought 
from Norris represented milk which had originally been pur- 
chased by Koontz at Class II prices from producers covered by 
Order No. 16, and how much had been obtained from sources 
outside the marketing area. 
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For each of the foregoing reasons Mills has failed to show 
that the decision of the Judicial Officer was not in accordance 
with law. 


The relief requested must be and it is hereby denied and sum- 
mary judgment entered in favor of the defendant herein. 





1. All section references herein will be to sections of that Act. 
2. 7 C.F.R. 1016.1 et seq., formerly known as No. 127. 


8. The Order defines “other source milk” as follows (7 C.F.R. 1016.4(c)): “ ‘Other source 
milk’ means all skim milk and butterfat contained in or represented by (1) receipts (includ- 
ing any Class II milk product produced in the handler’s plant during a prior month) in a 
form other than as fluid milk products which are reprocessed, converted or combined with 
another product during the month, and (2) receipts from any source in the form of fluid 
milk products other than as: (i) producer milk, (ii) milk received from a cooperative as- 
sociation in its capacity as a handler pursuant to § 1016. 2(g) (4), or (iii) fluid milk prod- 
ucts received from other pool plants and opening inventory.” 


4. 7 C.F.R. 1016.62. 
5. As defined in 7 C.F.R. 1016.2(g) and (h). 


6. A pool plant is one where milk received from dairy farmers is classified, priced and 
pooled. 7 C.F.R. 1016.3(b). 


7. As defined in 7 C.F.R. 1016.2(e). 


8. The Koontz Westminster plant also purchased milk for manufacturing from the Seal- 
test-Baltimore plant regulated under Order No. 16 and from Harvey’s Dairy, a regulated 
plant under the Washington, D. C., marketing order. 


9. Norris stopped buying powder from Land O’ Lakes before 1963 because the price was 
too high. Norris purchased some cream from Rochester “up to 1961’. 


10. “§ 1016.70 Computation of the value of producer milk for each handler. 

‘For each month, the market administrator shall compute the value of producer milk 
for each pool handler as follows: 

“‘(a) Multiply the pounds of producer milk in each class computed pursuant to §§ 
1016.40 through1016.46 by the applicable class price and total the resulting amounts. 

“(b) Add the amount of any payments due from such handler pursuant to § 1016.62 
(a), (b) and (c) * * *.” 

ee 


1016.46 Allocation of skim milk and butterfat classified. 
fter making the computations pursuant to § 1016.45, the market administrator shall 
determine the classification of producer milk received at each pool plant as follows: 
“(a) Skim milk shall be allocated in the following manner: 

“(1) Subtract from the total pounds of skim milk in Class II milk the pounds 
of skim milk in producer milk classified pursuant to § 1016.41 (b) (5); 

“(2) Subtract from the remaining pounds of skim milk in each class, in series 
beginning with Class II milk, the pounds of skim milk in other source milk received during 
the month in a form other than fluid milk products; * * * 

“(b) Butterfat shall be allocated in accordance with the same procedure outlined for 
skim milk in paragraph (a) of this section; * * *” 
1016.62 Payments on other source milk. 
“On or before the 13th day after the end of each month, handlers shall make pay- 
ments to producers through the producer-settlement fund as follows: 

“(a) Each pool handler who received other source milk which is allocated to 
Class I pursuant to § 1016.46 (a)(2) and (b) shall make payment on the quantity so 
allocated at the difference between the Class II price and the Class I price applicable at the 
location of his pool plant qualified pursuant to § 1016.38 (b) (1) * * *” 

a 1016.4 Definitions of milk and milk products. 

“(a) ‘Fluid milk product’ means milk, skim milk, buttermilk, milk drinks (plain or 
flavored), concentrated milk, and (except eggnog, milk shake mix, ice cream mix, evaporated 
and plain or sweetened condensed milk or skim milk and sterilized products in hermetically 
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sealed containers) any mixture in fluid form of cream and milk or skim milk containing 
less than 12 percent butterfat, and 50 percent of the quantity by weight of any such mix- 
ture containing at least 12 percent but less than 18 percent butterfat * * * 

“eee 


“(c) ‘Other source milk’ * * *”, See note 3, above, 


11. This construction of the stipulation is reinforced by paragraph 7 of the stipulation, 
and by the fact that Mills did not object to the order of this Court entered after certiorari 
was denied, directing that the payments made by Mills prior to and at the time of the stipu- 
lation should be paid over to the Market Administrator in accordance with the decision of 
the Fourth Circuit. It does not appear that Mills asked either this Court or the Fourth Cir- 
cuit to remand the case for further evidence or to permit it to litigate the point now being 
raised, as Mills might have done if it had intended to rely upon the decision of the Supreme 


Court in Lehigh, which had been remanded before the first Mills case was heard in court, 
Cf. United States v. Lewes Dairy, Inc., 887 F.2d 827 (8 Cir. 1964), cert. denied, 879 U.S. 
1000 (1965). 


12. Section 8c of the Act, 7 U.S.C.A. 608¢, contains the following material provisions: 

““(5) In the case of milk and its products, orders issued pursuant to this section 
shall contain one or more of the following terms and conditions, and (except as provided 
in subsection (7) of this section) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. * * * 


“(B) Providing: 
— = = 


“(ii) for the payment to all producers and associations of producers delivering 
milk to all handlers of uniform prices for all milk so delivered, irrespective of the uses 
made of such milk by the individual handler to whom it is delivered; 

“eee 


“(D) Providing that, in the case of all milk purchased by handlers from any producer 
who did not regularly sell milk during a period of 30 days next preceding the effective date 
of such order for consumption in the area covered thereby, payments to such producer, for 
the period beginning with the first regular delivery by such producer and continuing until 


the end of two full calendar months following the first day of the next succeeding calendar 
month, shall be made at the price for the lowest use classification specified in such order, 


subject to the adjustments specified in paragraph (B) of this subsection. 
“?eee8 


“(G) No marketing agreement or order applicable to milk and its products in any 
marketing area shall prohibit or in any manner limit, in the case of the products of milk, 
the marketing in that area of any milk or product thereof produced in any production area 
in the United States. 

“eee 

““(7) In the case of the agricultural commodities and the products thereof specified in 
subsection (2) of this section orders shall contain one or more of the following terms and 


conditions: 
“ef 


“(D) Incidental to, and not inconsistent with, the terms and conditions specified in 
subsections (5)-(7) of this section and necessary to effectuate the other provisions of such 


order.” 


13. For the provisions of section 8c(5)(G), see note 12 above. See also Lehigh, 370 U.S. 
at 91 et seq. 
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(No. 12,182) 


In re DIEROLF FARMS, INC. LAWA Docket No. 1. Decided Decem- 
ber 16, 1968. 


Laboratory animal dealer—Identification—Holding period—Enclosures— 
Suspension of license—Consent 


Respondent is ordered to cease and desist from purchasing or acquiring labor- 
atory animals without immediately identifying such animals, removing 
identification tags therefrom, selling the animals without holding them 


for the required five-day period and transporting them in improper en- 
closures, and is suspended as a laboratory animal dealer for a period of 
14 days. 


Paul M. Donovan for complainant. 
Clinton J. Najarian, of Rhoda, Stoudt & Bradley, Reading, Pa., for 


respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare 
Act, 1966, (7 U.S.C. 2181 et seq.), hereinafter referred to as 
the Act, instituted by a complaint filed on October 4, 1968, by 
the Agricultural Research Service, United States Department of 
Agriculture, charging that respondent violated the provisions of 
the Act and the regulations thereunder (9 CFR 1.1 et seq.). 

On December 9, 1968, respondent filed an amended answer in 


which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the allegations set forth in paragraphs 
II, III, VI and VII of the complaint, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
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of a specified order with findings of fact and conclusions based 
upon the allegations contained in paragraphs II, III, VI and VII 
of the complaint. Complainant has recommended that paragraphs 
IV and V of the complaint be dismissed and that the findings of 


fact and conclusions be based upon the remaining allegations 
of the complaint and that the order consented to by respondent 


be issued. 


FINDINGS OF FACT 


1. (a) Dierolf Farms, Inc., hereinafter referred to as the re- 
spondent, is a corporation organized and existing under the laws 


of the state of New Jersey, with its office and principal place 
of business located at Boyertown, Pennsylvania. 


(b) The respondent is, and at all times material herein was, 
a dealer within the meaning and subject to the provisions of the 
Act and the regulations, licensed as such by the Secretary of 
Agriculture, and classified as a class “B’’ dealer under the regula- 
tions, engaged in selling and transporting, for compensation or 
profit, dogs and cats in commerce for research purposes. 


(c) At the time of licensing under the Act, the respondent 


was apprised of the provisions of the Act and regulations and 
agreed in writing to comply with their provisions. 


2. On or about July 18, 1967, respondent delivered thirty (30) 
dogs to Henry Christ, a dealer licensed under the Act, for trans- 
portation in commerce. At the time of such delivery none of said 
dogs had been identified with an official USDA tag. 


3. On or about July 19, 1967, respondent purchased sixty-four 
(64) dogs in commerce from Rockey Lane Kennels, Edinburg, 


Virginia, a dealer licensed under the Act. Upon receipt of said 
dogs, respondent removed therefrom the previously affixed official 


USDA tags. 


4. On August 22, 1967, respondent acquired six (6) cats from 
George Miller, Palmyrm, Pennsylvania. On August 25, 1967, 
respondent sold and delivered said six (6) cats to Carolina Bio- 


logical Supply, Burlington, North Carolina without holding said 
cats for five business days. 


5. On or about June 2, 1968, respondent transported one 
hundred forty-seven (147) rabbits and fifteen (15) cats to Warn- 


er Lambert Research Institute, Morris Plains, New Jersey; ten 
(10) cats to Sandoy Pharmaceutical Company, Hanover, New 





DIEROLF FARMS, INC. 1485 
Cite as 27 A.D. 1483 


Jersey; eleven (11) rabbits to Shering Corporation, Union, New 
Jersey; and thirty (30) dogs, ten (10) cats and eight (8) rabbits 
to Ciba Pharmaceutical Company, Summit, New Jersey. Said 
animals were transported in enclosures which did not have open- 
ings which were easily accessible for emergency removal of the 
animals, and were not large enough to insure that each animal 
had sufficient space to turn about freely, to stand erect, and to 


lie in a natural position. Some of said enclosures were placed 
above other enclosures containing other animals without the 
above enclosures being fitted with a floor of a material which 


prevented animal excreta from entering the lower enclosures. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has willfully violated sec- 


tion 11 of the Act (7 U.S.C. 2141) and section 2.50(b) of the 
regulations (9 CFR 2.50(b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 2.100, 3.12(a), (c) and 
(d), and 3.61(a), (c) and (d) of the regulations (9 CFR 2.100, 
3.12(a), (c) and (d), 3.61(a), (c) and (d)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated section 5 of the Act (7 U.S.C. 
2135) and section 2.101 of the regulations (9 CFR 2.101). 


As recommended by the complainant, paragraphs IV and V of 


the complaint are dismissed. Inasmuch as respondent has con- 
sented to the issuance of the order set forth below and complain- 


ant has recommended that such order be issued, the order will 
be issued. 


ORDER 


Respondent, its agents and employees, shall cease and desist 
from: 


(1) Purchasing or otherwise acquiring any dog or cat without 


immediately identifying such animal in accordance with section 
2.50 of the regulations issued under the Act. 


(2) Removing or causing to be removed the official USDA 
identification tag from any dog or cat purchased or otherwise 
acquired by respondent. 
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(3) Disposing of any dog or cat within five (5) business days 
after its acquisition by respondent, except in cases where such 
dog or cat is suffering from disease, emaciation or injury and 
is to be immediately put to death. 


(4) Transporting or delivering for transportation animals 
unless : 


(a) The enclosures in which the animals are placed have 
openings which are easily accessible at all times for the emergency 
removal of the animals; 


(b) Enclosures containing animals placed above enclosures 
containing other animals are fitted with a floor of a material 
which prevents animal excreta from entering the lower enclos- 


ures; and 


(c) Such animals are otherwise transported or delivered 
for transportation in accordance with sections 3.12 and 3.61 of 
the regulations. 


Respondent’s license as a dealer under the Act is suspended 
for a period of fourteen (14) days. 


This order shall become effective on the sixth day after issu- 
ance. Copies hereof shall be served upon the parties. 
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(No. 12,183) 


In re Sioux City Stock YARDS, A Division of United Stockyards 
Corporation. P&S Docket No. 425. Decided December 2, 
1968. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including March 31, 1969. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent, 
formerly The Sioux City Stock Yards, a corporation, is now 
operating under an order issued on November 28, 1966 (25 A.D. 
1363), continuing in effect to and including December 31, 1968, 
an order issued on March 18, 1966 (25 A.D. 346), authorizing 
assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on November 13, 1968, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including March 31, 1969. 


Prior to the issuance of the order of March 18, 1966, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
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fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of March 18, 1966, is continued in effect during the life of 
this order. 


This order shall become effective on January 1, 1969, and re- 
main in effect to and including March 31, 1969, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,184) 


In re RENO DEL CURTO, RICHARD DEL CURTO, and LAVERN BROWD- 
ER, d/b/a DEL CuRTO MEAT Co. P&S Docket No. 4073. 
Decided December 2, 1968. 


Packer—Failure to pay—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Ronald M. Gaswirth for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed October 25, 1968, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The respondents are charged with failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


On November 18, 1968, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, waive oral hearing 
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and the report of the Hearing Examiner, and consent to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Reno Del Curto, Richard Del Curto, and Lavern Brow- 
der, hereinafter referred to as the respondents, are partners, 
d/b/a Del Curto Meat Co., with their principal place of business 
located at 1619 San Juan Road, Hollister, California. 


(b) Respondents are, and at all times material herein were, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondents are, and at all times material herein were, 
a packer within the meaning and subject to the provisions of 
the Act. 


2. Respondents, in connection with their operations under the 
Act, on or about the dates and in the transactions set forth be- 
low, purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price From 
1968 
April 10 14 $2,507.52 Petaluma Livestock Commission Co. 
Petaluma, California 

April 17 21 8,989.15 - "= - 
April 24 20 4,171.91 ” ” ” 
May 1 11 2,258.92 “s wi 
May 8 8 1,652.14 - m ~ 
May 15 14 2,940.21 = e ~ 
May 22 10 2,126.52 “ . - 
May 29 9 1,490.72 ” " " 
June 5 17 3,854.41 “i Kg ” 
June 12 39 3,888.82 ” - = 
June 19 45 4,136.37 e 7 2 
June 26 61 2,875.36 - a ” 
July 10 29 5,164.79 PS e 
July 17 30 5,488.91 sf e i 
August 7 23 4,067.89 - 6 - 
August 14 17 2,721.25 re ” 
August 28 21 4,288.33 a 7 
April 2 9 1,586.72 Santa Rosa Livestock Auction Yards 


Santa Rosa, California 
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Date of No. of Purchase Purchased 
Purchase Head Price From 
1968 
April 9 22 3,464.03 " - a = 
April 16 13 1,764.49 ” - " ” 
April 23 17 2,984.78 ’ 2 ? «3 
April 30 14 2,429.93 ° = " * 
May 7 4 704.90 ee “ - = 
May 21 4 712.26 i ” ” ” 
July 16 17 3,193.96 ” - "= * 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have engaged in an unfair practice in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, Reno Del Curto, Richard Del Curto, and Lavern 
Browder, individually and as partners with each other or with 
other persons, shall cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce. 


This Order shall become effective on the first day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 12,185) 


RUMMONDS BROS. RANCHES v. WENTZ BROS. LIVESTOCK AUCTION, 
INc. P&S Docket No. 4002. Decided December 5, 1968. 


Cattle—Number of head purchased—Number of head 
delivered—Purchase price—Weight basis 


Where there was a misunderstanding as to the number of animals purchased, 
but where cattle were sold on a weight basis and complainant paid only 
for cattle it received, the complaint is dismissed. 


Complainant pro se. 
John Aboud, Tucson, Arizona, for respondent. 
John S. Griffin, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a Com- 
plaint filed on January 8, 1968, complainant contends that it 
purchased 52 head of cross breed black cattle from respondent 
but that when delivery was made at Thermal, California there 


were only 45 head of cattle delivered. Based upon an average 


weight, complainant calculated that it was due the sum of 
$762.20. 


A copy of the Complaint and a copy of the investigation re- 


port, prepared by the Packers and Stockyards Administration 


of this Department and filed in this proceeding pursuant to the 


rules of practice (9 CFR 202.40), were served on the respondent 
on April 15, 1968. A copy of the investigation report was served 
on the complainant on April 15, 1968. On May 11, 1968 the re- 


spondent filed an answer and request for oral hearing. 


A hearing was held at Tucson, Arizona, on August 1, 1968, 
before John Griffin, Presiding Officer, Office of the General Coun- 
sel of this Department. The complainant was represented by 


Robert McLeod. Respondent was represented by an attorney, 


John Aboud, Tucson, Arizona. Robert McLeod testified on behalf 
of the complainant, and offered four exhibits that were admitted 


in evidence. Respondent called five witnesses. A brief was filed 
by respondent. 


FINDINGS OF FACT 


1. The complainant, Rummonds Bros. Ranches, is a partner- 
ship composed of Raymond and Russell Rummonds. Their post 


office address is Box 726, Thermal, California 92274, 


2. The respondent, Wentz Bros. Livestock Auction, Inc., (here- 
inafter sometimes referred to as “Wentz’’), is a corporation 
whose post office address is 502 West 29th Street,.Tucson, Arizona 


85713, It is registered under the act as a market agency, and at 


all times material herein was engaged in the business of a market 
agency, buying and selling livestock on a commission basis at 
the Wentz Bros. Livestock Auction, Inc. stockyard, a posted 
stockyard under the Act. 


8. On December 2, 1967, Rummonds Bros. Ranches (herein- 


after referred to as “Rummonds’’), acting through its cattle 
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buyer, Robert McLeod, purchased a total of “91” head of cattle 
at respondent’s auction sale. Included in the cattle were a lot of 
“52” black cross breed calves. When the calves were unloaded at 
Thermal, California there were only 45 head rather than the “52” 


head listed on the buyer’s invoice. 


4. Mr. Harry C. Smith of Benson, Arizona had consigned the 
“52”? head of cross breed calves to Wentz on December 1, 1967. 
Mr. Smith arranged with Mr. C. Hughes, a hauler, to have the 
livestock trucked to respondent’s stockyard. Only 45 calves were 
loaded on the truck by Mr. Smith because that was all the truck 


would hold. The truck driver, who was a temporary employee of 
Mr. Hughes, was told to inform Wentz upon arrival at the stock- 
yard that only 45 calves and one cow could be loaded on the truck. 


This the truck driver failed to do. The trucking records of Mr. 
Hughes showed a total of 46 head (45 calves and 1 cow) were 
delivered to Wentz, as did the invoice issued to Smith for the 
hauling. 

5. Mr. Roy Edwards, Brand Inspector, Live Stock Sanitary 


Board of Arizona, State of Arizona, was present at the time the 
cattle arrived at respondent’s auction and inspected the cattle 
for brand. He did not count them, but accepted the count that 


appeared on the brand inspection certificate which came with the 


cattle and had been issued when the brands were inspected at 


Mr. Smith’s ranch before shipment to the auction. The count on 
the original certificate was 52 head of calves. 


6. The 45 head of black cross breed calves actually shipped 


and sold were weighed in four different lots with a total weight 


of 22,225 pounds. Complainant was issued a buyer’s invoice con- 
taining among other purchases made that same day, an item 
described as “52 Blk CB Sts” at a weight of 22,225 pounds, for 


a price of $5,667.38, 
7. All of the cattle which were purchased by McLeod for the 


account of Rummonds were purchased on a weight basis and 
were not purchased by the head. 


8. The complaint was filed within 90 days of the accrual of the 


alleged cause of action. 
CONCLUSIONS 


At the time of the hearing respondent raised the question of 
jurisdiction of the Secretary of Agriculture to hear the complaint, 
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stating in essence that it was a private contractual dispute, and 
not a matter of discrimination or rate differences. Such a con- 
tention is without merit. Section 307 of the Act proscribes, inter 
alia, unjust practices by a market agency. (7 U.S.C. 208). Clearly 
it is unjust to fail to deliver livestock purchased and paid for 
by a complainant. See Nettz v. Johnson, 27 A.D. 457 (1968) ; ef. 
Alfred Salmon et al., 23 A.D. 662 at 665 (1964). 


Respondent admits that complainant bid on a lot of animals 
purporting to consist of 52 head of cross breed cattle. It asserts, 
however, that there were only 45 head in this lot sold to com- 
plainant. The consignor, intending to ship 52 head to auction, 
discovered that there was not sufficient room for the 52 head on 
the truck and the truck driver was instructed to tell Wentz that 


only 45 calves and one cow were shipped. The truck driver 
neglected to do so, causing the confusion as to the amount of head 


actually sold to complainant. 


Complainant contends that although this may be true, the fact 
remains that it purchased 52 head of livestock and received only 
45 head upon delivery. The record does not support this claim. 


The complainant has failed to establish by competent evidence 
that it paid for seven head of cattle which were not delivered. 
All records show, including those of Robert McLeod, complain- 
ant’s representative, that the purchases were made on a weight 
basis. The 45 head of cattle received by complainant weighed 
22,225 pounds at the time of sale and that is the weight upon 
which complainant was billed. 

It is quite apparent from the record that the only error made 


was that of assuming that the lot of calves consigned to respond- 
ent’s auction, and then sold and delivered to complainant, con- 
sisted of 52 head, when in fact there were only 45 head. Since 


the sale was on a weight basis, complainant paid only for cattle 
which it received. The complaint should accordingly be dismissed. 


ORDER 


The complaint against the respondent is hereby dismissed. 
Copies hereof should be served upon the parties. 
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(No, 12,186) 


L. W. GARDNER COMPANY v. QUINN CHLARSON, JOHN KUPKA 
and K. C. LIVESTOCK COMPANY. P&S Docket No. 3863. De- 
cided December 12, 1968. 


Dealer—Partnership account—Purchase price—Failure to pay—Liability 


Where respondent Chlarson, on behalf of the partnership of Chlarson and 
Kupka, d/b/a K. C. Livestock Company, failed to pay complainant for the 


20 head of livestock purchased from complainant, respondents Chlarson 
and Kupka are liable to complainant for the full purchase price thereof 
with interest. 


James P. Cowley, Salt Lake City, Utah, for complainant. 


Eugene Hansen, Nielsen, Conder, Hansen & Henriod, Salt Lake City, 
Utah, for respondent Quinn Chlarson. 

Burton T. Bost, Bost & Lerner, Carmichael, California, for respondents 
John Kupka and K. C, Livestock Company. 


Dean A. Gardner, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 


seeks an award of reparation in the amount of $3,949.48 alleged 


to be the purchase price of 20 head of cattle sold by complainant 
to respondents on July 13, 1966. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration, and filed in this proceeding pursuant to Section 
202.40 of the Rules of Practice (9 CFR 202.40), were served 
upon the respondents in April 1967 by certified mail. A copy of 


the investigative report was served upon the complainant on 
April 11, 1967, by certified mail. 


Respondent Quinn Chlarson filed a timely answer on May 8, 
1967, containing two defenses, the first of which was an allega- 
tion that the complainant failed to state a claim and secondly 
that the responsibility for payment of the purchase was that of 
respondent John Kupka. Respondent John Kupka filed a timely 


response amounting to a general denial and a request for a hear- 
ing. 
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An oral hearing was held as requested at Ogden, Utah, on June 
25, 1968. Dean A. Gardner, Office of the General Counsel of the 
Department of Agriculture served as Presiding Officer. The com- 
plainant, L. W. Gardner Company, was represented at the hear- 
ing by James P. Cowley, attorney at law. Respondents Quinn 
Chlarson, John Kupka, and the K. C. Livestock Company failed 
to appear at the hearing notwithstanding the fact that written 
notice of the hearing had been served upon them on May 20, 
1968, advising them of its time and place. L. W. Gardner, presi- 
dent of L. W. Gardner Company, testified in complainant’s be- 
half. Complainant’s right to file suggested findings of fact, con- 
clusions, orders or supporting briefs was expressly waived. 


FINDINGS OF FACT 


1. Complainant, L. W. Gardner Company, a corporation, of 
Richfield, Utah, was at all times material herein engaged in the 
business of a dealer and registered with the Secretary of Agri- 
culture to buy and sell livestock in commerce for its own account. 


2. Respondent K. C. Livestock Company, Buena Park, Cali- 
fornia, is a partnership composed of respondents Quinn Chlarson 


and John Kupka. At all times material herein the partners en- 


gaged in the business of a dealer, buying and selling livestock 
in commerce for the partnership account. 


3. On July 18, 1966, Quinn Chlarson purchased 20 head of 
cattle from the L. W. Gardner Company in behalf of the K. C. 
Livestock Company for the sum of $3,949.48 and paid for them 
with a draft drawn on the account of K. C. Livestock Company 
in the Bank of America, Belmont Branch, Belmont, California. 
It was dated July 19, 1966 and drawn “By Quinn Chlarson.” It 


was returned unpaid. A check payable to the order of L. W. 
Gardner Company in the amount of $3,949.48 dated August 23, 


1966 was issued. It was drawn on the Bank of America, Belmont 
Branch, Belmont, California and signed by John Kupka. It also 
was returned unpaid for insufficient funds. 

4. The livestock were shipped to respondents from Utah to 
California and were resold at the Anderson Livestock Commission 
Company, Los Angeles, California, for the account of K. C. Live- 
stock Company. 

5. No payments have been made on this account and the 
amount of $3,949.48 is still due and owing. 


6. The complaint was filed within ninety (90) days after the 
accrual of the cause of action. 
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CONCLUSIONS 


The denials contained in the answers of Quinn Chlarson and 


John Kupka are not supported by the evidence. The respondents 
Quinn Chlarson and John Kupka purchased the livestock for the 
partnership and failure of the respondents to make timely pay- 
ment in accordance with the terms of the sales agreement is an 
unreasonable practice in violation of the Act. Grenada v. Schon- 
ewis, 21 A.D. 1105 (1962). Complainant is entitled to reparation 
for the purchase price of the 20 head of cattle sold on July 13, 
1966, in the amount of $3,949.48. Respondents Kupka and Chlar- 
son, as partners, are jointly and severally liable and, of course, 
payment to complainant of a total of $3,949.48 with interest will 
satisfy the claim. 


ORDER 


Respondents Chlarson and Kupka, doing business as K. C. 
Livestock Company, shall jointly and severally pay the com- 
plainant within thirty (30) days from the date hereof the sum 
of $3,949.48, with interest thereon at the rate of 6% per annum 
from August 1, 1966. 


Copies hereof shall be served upon the parties. 


(No. 12,187) 


UINTA SALES BARN v. QUINN CHLARSON and JOHN KUPKA, d/b/a 
K. C. LIVESTOCK COMPANY. P&S Docket No. 3938. Decided 
December 12, 1968. 


Dealer—Partnership account—Purchase price—Partial payment— 


Unpaid balance—Liability 


Where respondent Chlarson, on behalf of the partnership of Chlarson and 
Kupka, d/b/a K. C. Livestock Company, made two separate purchases 
of livestock from complainant and failed to make payment for such 
livestock, respondents Chlarson and Kupka are liable to complainant for 
the unpaid balance of the purchase prices with interest. 


David Sam, Roosevelt, Utah, for complainant. 
Burton T. Bost, Bost & Lerner, Carmichael, California, for respondent 
John Kupka. 
W. Eugene Hansen, Nielsen, Conder, Hansen & Henriod, Salt Lake City, 
Utah, for respondent Quinn Chlarson. 
Dean A. Gardner, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was instituted by a complaint filed November 9, 1966 in 
which complainant seeks an award of reparation in the amount 
of $6,626.60, alleged to be the balance due on the sale of 66 head 
of cattle which the complainant sold at auction to the respond- 
ents, 42 of which were sold on August 13, 1966 and 24 on August 
20, 1966. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division, Con- 
sumer and Marketing Service, now the Packers and Stockyards 
Administration, and filed in this proceeding pursuant to Section 
202.40 of the Rules of Practice (9 CFR 202.40), were served 
upon the respondents in April 1967, by certified mail. A copy of 
the investigative report was also served upon the complainant in 
April by certified mail. 


Respondent John Kupka failed to file an answer, notwithstand- 
ing the fact that at the time of service of the complaint he was 
notified in writing that under the Rules of Practice, 9 CFR 
202.41(c), a failure to answer is deemed an admission of the 
facts alleged in the complaint. Accordingly, the issuance of an 
Order against respondent John Kupka without further procedure 
is appropriate pursuant to Section 202.41(d) of the Rules of 
Practice (9 CFR 202.41(d)). 


Respondent Quinn Chlarson filed a timely Answer on May 8, 
1967, containing two defenses, the first of which was an allega- 
tion that the complaint failed to state a claim and secondly that 
the responsibility for payment was on respondent John Kupka. 


An oral hearing was held as requested by the complainant at 
Ogden, Utah, on June 25, 1968. Dean A. Gardner, Office of the 
General Counsel, Department of Agriculture, served as Presiding 
Officer. The complainant, Uinta Sales Barn, appeared at the 
hearing by Roy Todd, its president. Respondents Quinn Chlarson 
and John Kupka failed to appear at the hearing in spite of the 
fact that written notice of the hearing had been served upon 
them by certified mail on May 20, 1968. 


SL ———— 
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Mr. and Mrs. Roy Todd testified in behalf of the complainant 
and the complainant’s right to file suggested findings of fact, 


conclusions, order or supporting briefs was expressly waived. 


FINDINGS OF FACT 


1. Complainant, Uinta Sales Barn, a corporation, was at all 
times material herein, engaged in the business of a market 
agency, registered with the Secretary of Agriculture to buy and 
sell livestock on a commission basis at the Uinta Sales Barn, 
Roosevelt, Utah, a posted stockyard subject to the provisions of 
the Act. 


2. Respondents Quinn Chlarson and John Kupka are partners 
doing business as K. C. Livestock Company, of Buena Park, 
California. At all times material herein the respondents as 
partners engaged in the business of a dealer, buying and selling 
livestock in commerce for the partnership account. 


3. On August 13, 1966, Quinn Chlarson purchased 42 head of 
cattle at the Uinta Sales Barn auction in behalf of K. C. Live- 
stock Company, for the amount of $6,209.53 and paid for them 
with a draft dated August 13, 1966, drawn on the United Cali- 
fornia Bank, Buena Park, California, with K. C. Livestock 
Company, by Quinn Chlarson, shown as the drawer. 


4. On August 20, 1966, Quinn Chlarson purchased 24 head of 
cattle at the Uinta Sales Barn auction in behalf of the K. C. 
Livestock Company, for the amount of $3,417.07, and paid for 
them with a draft dated August 20, 1966 drawn on the United 
California Bank, Buena Park, California, with K. C. Livestock 
Company, by Quinn Chlarson, shown as the drawer. 


5. The August 13, 1966 draft and the August 20, 1966 draft 
were returned dishonored by the bank for insufficient funds. 


6. On September 7, 1966, Quinn Chlarson issued a check on 
his account at the First Security Bank of Utah, Brigham City, 
Utah, in the amount of $9,626.60 to pay the account. This check 
was returned unpaid for insufficient funds on September 26, 
1966. 


7. Respondent Quinn Chlarson has made payments on the ac- 
count in the amount of $3,950.00. These payments will be applied 
to the August 18, 1966 transaction leaving an unpaid balance 
of $2,259.53. 
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8. The livestock in issue were resold by respondents at the 
Ogden Livestock Auction Company, Ogden, Utah on August 15 
and 22, 1966, respectively. 


9. The complaint was filed within ninety days after the accrual 
of the cause of action. 


CONCLUSIONS 


The failure of respondent John Kupka to file an answer to the 
complaint constitutes an admission on his part of the allegations 
contained therein. 


The denials contained in the answer of Quinn Chlarson are not 
supported by the evidence. 


The respondents Quinn Chlarson and John Kupka purchased 
the livestock for the partnership of K. C. Livestock Company, 
and the failure of the respondents to make timely payment in 
accordance with the terms of the sales agreement is an unreason- 
able practice in violation of the Act. Grenada v. Schonewis, 21 
A.D. 1105 (1962). Complainant is entitled to reparation in the 
amount of the unpaid balance of the purchase price together 
with interest. Respondents Chlarson and Kupka are therefore 
jointly and severally liable in the sum of $5,676.60, of which 
$2,259.53 is for the unpaid balance of the August 13, 1966 sale 
and $3,417.07 for the August 20, 1966 sale. Payment of a total 
of $5,676.60 plus interest, satisfies the claim. 


ORDER 


Respondents Chlarson and Kupka shall jointly and severally 
pay the complainant, within thirty (30) days from the date here- 
of, the sum of $5,676.60, with interest thereon at the rate of 6% 
per annum from September 1, 1966 until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,188) 


In re 8. B. DAvis. P&S Docket No. 3889. Decided December 17, 
1968. 


Dismissal—Service of complaint not perfected 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), a complaint was filed August 
25, 1967, by the Acting Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture. Sub- 
sequently, after attempts to perfect service of the complaint 
upon respondent had failed, counsel for complainant requested 
that the complaint be dismissed without prejudice. Accordingly, 
the complaint in this proceeding is hereby dismissed without 
prejudice. 


(No. 12,189) 


In re D. C. HERNDON, d/b/a SAMSON LIVESTOCK AUCTION. P&S 
Docket No. 4075. Decided December 17, 1968. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor and suspending him as a registrant under the act until bonded 
as required. 


Ronald M. Gaswirth for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 29, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On November 21, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
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clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) D. C. Herndon, d/b/a Samson Livestock Auction, here- 
inafter referred to as the respondent, is an individual whose 
principal place of business is located at Samson, Alabama. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Samson Livestock Auction, stockyard, Samson, Alabama, 
a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis and buying and selling livestock in 
commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. The surety bonds which respondent maintained to secure 


performance of his market agency and dealer obligations under 
the Act were terminated on June 16, 1968. Respondent was noti- 
fied by certified mail on or about June 6, 1968, of such termina- 


tion date and was informed that if he continued his livestock 
operations after June 16, 1968, without bond coverage, he would 
be in violation of the Act and the regulations. Respondent was 
further informed that a violation of this nature would result in 
an administrative complaint against him to bring about the 
suspension of his registration under the Act. Notwithstanding 
such notice, respondent has continued to engage in the business 
of a market agency, selling livestock in commerce on a commis- 
sion basis, and as a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 


the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.29 and 201.30 of 


the regulations (9 CFR 201.29, 201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,190) 


JOHN K. MELLINGER v. THE UNION STOCK YARD COMPANY. P&S 
Docket No. 4008. Decided December 20, 1968. 


Stockyard services—Safeguarding during non-business hours— 
Disappearance of animal after sale—Liability 


Where a bull was delivered into the custody of the complainant buyer but 
disappeared during the night from respondent’s pen, respondent failed 
to render reasonable stockyard services and is liable to complainant for 
the value of the bull. 


Complainant pro se. 
Bernard Zimmerman, Zimmerman, Zimmerman, Myers & Gibbel, Lan- 
caster, Pennsylvania, for respondent. 


Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on April 22, 1968, 
reparation is sought in the amount of $197.92 as damages for a 
bull that disappeared from a pen at respondent’s stockyard after 


the close of business on Wednesday, February 28, 1968. 


Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 


spondent on May 6, 1968. A copy of the investigation report was 
served upon the complainant on May 4, 1968. 


Respondent, in its answer filed on May 17, 1968, denies that it 
in any manner failed to furnish reasonable stockyard services in 
connection with safeguarding the animal in issue, and asserts 


that the bull could have disappeared during business hours since 


the loss was not reported until Friday, March 1, 1968. Respondent 
requested an oral hearing, which was held in Lancaster, Penn- 
sylvania on August 29, 1968. Mrs. Dona Kahn, Office of the 


General Counsel of this Department, served as Presiding Officer. 
Complainant was represented by W. S. Bixler, Treasurer of J. M. 


Hoober, Inc. Respondent was represented by counsel, Bernard 
Zimmerman, Lancaster, Pennsylvania. 


FINDINGS OF FACT 


1. Complainant, John K. Mellinger, an individual, is an em- 
ployee of J. M. Hoober, Inc., which is a corporation engaged in 
the business of a dealer and market agency, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce 


for its own account and on a commission basis at the Union Stock 
Yards, Lancaster, Pennsylvania, a posted stockyard under the 
Act, hereinafter referred to as the stockyard. 


2. Respondent, The Union Stock Yard Company, a corporation, 
is now and was at all times material herein, engaged in the busi- 
ness of operating the stockyard, furnishing stockyard services to 
market agencies and dealers doing business at the stockyard. Re- 


spondent owns the stockyard. 


8. In addition to private treaty purchases and sales of livestock 
at the stockyard, a weekly auction sale is held on Wednesdays. On 
February 28, 1968, at such an auction, complainant purchased for 
his own account a black bull, weighing 870 pounds, at a price of 
$197.92. Immediately following the sale the bull was penned in 
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Pen 48C, one of the “sold” pens adjacent to the sales ring which 
are normally used to pen animals directly after a sale in the ring. 


4. These “sold” pens are operated under the control of the 
stockyard company. Normally, animals are removed from these 


pens within a few hours of the close of the auction by or for 


the buyer either directly to the “outbound chutes” or to a pen 
assigned to a commission firm (market agency) to await trans- 
portation to the buyer or to a destination designated by the buyer. 
No animal may leave the stockyard without an “outbound per- 
mit”, a copy of which is given to the buyer after payment is made. 
During business hours, animals which are moved from the “sold” 
pens adjacent to the ring to commission firms or dealer pens 


generally are so moved by the employees of the firms and dealers 
and not by stockyard employees. After business hours, only stock- 


yard employees are on the premises and will move incoming and 
outgoing livestock. These employees do not generally lock the 
pens, but will do so upon request by a dealer or market agency. 


5. After paying the seller for the bull, complainant, between 
5:00 and 5:30 p.m, on February 28, 1968, the date of the sale, 


moved the bull in issue from Pen 43C and placed him in Pen 
75B, a pen assigned to J. M. Hoober, Inc. The bull disappeared 
from this pen sometime during the night and its disappearance 


was discovered the following morning. Complainant reported the 
loss to the stockyard company on Friday, March 1, 1968, after 
having attempted to trace the bull’s whereabouts on Thursday, 
February 29, 1968, to no avail. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent does not seriously dispute the fact that the bull 


disappeared from Pen 75B sometime during non-business hours 
on the night following its sale to Mr. Mellinger. 


The issue in dispute appears to be mainly one of determining 
whether the stockyard company has the duty to safeguard the 


animals during non-business hours. We think it does. The stock- 
yard company’s duty after business hours to so safeguard the 
animals is a part of its duties to furnish reasonable stockyard 


services, John Clay & Co. v. Fort Worth Stockyards Co., 21 A.D. 
871 (1962). Respondent’s employees are the only persons on the 
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stockyard premises during the night and in the process of driving 
animals from the receiving chutes to assigned pens the employees 
most likely use the gates of pens to control the flow of animals or 
keep them separated from other lots or consignments, Unless 
great care is exercised, it is possible for animals to stray from 
their pens given the opportunity afforded by an open gate. 


Respondent, in denying that it had a duty to safeguard the 
animals, points out that animals are moved from pen to pen 
during the day by dealers and market agencies without the con- 
trol and often without the knowledge of respondent. While this 
appears to be the fact, once having in effect “delivered” the 
animals to the stockyard company at the close of business days, 


it is the stockyard company’s duty to adopt measures as will rea- 
sonably safeguard the animals yarded at the stockyard during 
non-business hours. 


Complainant “delivered” the bull into the custody of respondent 
at the close of the business day and it is incumbent upon re- 
spondent to show that the bull’s disappearance was due to cir- 
cumstances over which it had no control or could not foresee. Re- 
spondent gave no explanation concerning the disappearance. 
Moreover, it would appear that scant measures are taken by re- 
spondent to protect the animals at the stockyard during the night 
hours. it must be concluded that respondent failed to furnish 
reasonable stockyard services and should be liable to complainant 
for the loss of the bull. 


In so holding we are not unmindful of the stockyard com- 
pany’s rules, one of: which is a disclaimer of liability for loss of 
livestock not in its exclusive custody. Surely this rule cannot be 
interpreted to limit or impair a stockyard owner’s duty to furnish 
stockyard services under the Act. Moreover, it may fairly be said 
that the animals penned at the stockyard are indeed under the 
stockyard company’s “exclusive custody” during non-business 
hours, since only their employees are on the premises and in con- 
trol of the animals. And it is in this respect that the cases cited 
by respondent in its brief differ from the case in issue. We are 
not here concerned with a loss of an animal during business hours, 
at which time the market agency or dealer would have the duty 
to safeguard the animals in its assigned pens. The unexplained 
loss of the animal during the night, even without evidence of 
actual negligence, is an indication of failure to render reasonable 
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stockyard services so as to make respondent liable for the value of 
the bull. Cf. Blessing v. Daniels & Co., 15 A.D. 634, 637 (1956). 


ORDER 


Respondent, The Union Stock Yard Company, shall pay com- 
plainant, John K. Mellinger, as reparation, the sum of $197.92, 
with interest thereon at the rate of 6% per annum from March 


1, 1968, until paid. 


(No. 12,191) 


In re STEWART AND WHITE, INC., d/b/a PATES STOCKYARD. P&S 
Docket No. 4007. Decided December 24, 1968. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on October 28, 1968, suspending re- 


spondent as a registrant under the Act until such time as it fully 
complied with the bonding requirements under the Act and the 


regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 


as a registrant under the Act for the reason that respondent has 


fully complied with the bonding requirements under the Act and 
the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of October 28, 1968, is hereby terminated. 


Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 12,192) 


In re T. ROBERT HERR. P&S Docket No. 4087. Decided December 
27, 1968. 
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Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock pur- 
chased in commerce and failing to pay when due for such livestock, 
ordering him to keep required records and suspending him as a registrant 
under the act for 30 days and thereafter until no longer insolvent. 


Ronald M. Gaswirth for complainant. 
Thomas E. Perry, Columbus Junction, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 18, 1968, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On December 5, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 


issued. 


FINDINGS OF FACT 


1. (a) T. Robert Herr, hereinafter referred to as the respond- 


ent, is an individual whose address is Columbus Junction, Iowa, 
52738. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. Respondent’s current liabilities presently exceed his current 
assets. As of September 5, 1968, respondent’s current liabilities 
exceeded his current assets by approximately $19,458.83. 


3. (A) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


Dateof Dateof No.of Amount of 


Purchase Check Head Check Payee 
1968 1968 
6- 4 6- 4 36 $ 7,710.12 Bingley Sales Co., 
Knoxville, Iowa 
7-11 7-13 16 $ 4,318.13 Hawkeye Livestock Auction 
Fairfax, Iowa 
7-18 7-18 16 $ 1,900.55 Hawkeye Livestock Auction 


Fairfax, Iowa 
7-26 7-26 115 $15,578.86 Washington Livestock Auction 
Market Inc., Washington, Iowa 
7-30 7-30 71 $ 9,157.71 Bingley Sales Co., 
Knoxville, lowa 


(B) Respondent, in connection with his operations as a 
dealer, on or about the date and in the transaction set forth be- 
low, purchased livestock in commerce, and in purported payment 
therefor issued a check which was dishonored upon presentment 
to the bank upon which it was drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
check was drawn. 


Dateof Dateof No.of Amount of 


Purchase Check Head Check Payee 
1968 1968 
7-29 8- 2 54 $ 5,750.00 Charles H. Day 


Troy, Missouri 


4, Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Finding 
of Fact 3 above, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


5. Respondent, during the period from on or about June 4, 
1968, through on or about September 5, 1968, in connection with 
his dealer operations under the Act, failed to keep accounts, 
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records, and memoranda which fully and correctly disclosed all 
transactions involved in his business, in that respondent failed 
to keep: (a) a general ledger of accounts showing assets, liabil- 
ities, income, expenses, and net worth, (b) copies of all invoices, 
accounts of sale, and bank deposit slips, (c) monthly bank re- 
conciliations, (d) an accurate record of the number, weight, and 
price of livestock bought, sold, or otherwise disposed of each busi- 
ness day, and (e) a cash receipts and disbursements journal. 












CONCLUSIONS 





By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements of 


the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 2138(a)), and section 201.48 of the regulations (9 CFR 
201.43). 
























By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221), and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


~ a — SS 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
upon which they are drawn to pay such checks, and (2) failing 
to pay, when due, the full purchase price of livestock purchased 
in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including, among other things: 
(a) A general ledger of accounts showing assets, liabilities, in- 
come, expenses, and net worth, (b) copies of all invoices, accounts 
of sale, and bank deposit slips, (c) monthly bank reconciliations, 
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(d) an accurate record of the number, weight, and price of live- 
stock bought, sold or otherwise disposed of each business day, and 
(e) a cash receipts and disbursements journal. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension, after 
the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 


parties. 


(No. 12,193) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided December 30, 1968. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including April 30, 1969. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on October 28, 1966 (25 
A.D. 1245), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1968, unless changed by further order before the latter date. 


By a petition filed on December 3, 1968, the respondent re- 
quested that the current temporary schedule of rates and charges 
be extended to and including April 30, 1969. 


Prior to the issuance of the order of October 28, 1966, authoriz- 
ing increases in the rates and charges, notice of the petition 
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therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 28, 1966, is continued in effect during the life 
of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on January 1, 1969. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on January 1, 1969, and re- 
main in effect to and including April 30, 1969, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,194) 


In re NOLAN E. Poovey, JR., d/b/a POOVEY CATTLE Co. P&S 
Docket No. 3937. Decided December 31, 1968. 


Failure to pay when due—Cease and desist—Suspension of registration 


Respondent is ordered to cease and desist from failing to make payment when 
due for livestock purchased in commerce and from issuing insufficient 
funds checks in payment of such livestock and is suspended as a regis- 
trant under the act for a period of 30 days. In addition, respondent is 
ordered to keep records of all transactions in his business under the act. 


Garrett N. Wyss for complainant. 
Joe Riddles, of Newman & Houston, Carrollton, Texas, for respondent. 
Will Rogers, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed November 22, 1968, to which the parties did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 6, 1967, by 
the Acting Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint 
charges that the respondent, in connection with his operations 
as a dealer, on certain dates and in specified transactions, pur- 
chased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock; that in purported payment 
of the purchase price of livestock purchased in commerce, he 
issued or drew checks or drafts which were returned unpaid by 
the bank on which they were issued or drawn because they were 
issued or drawn against uncollected funds or uncollected checks; 
and that during a specified period, respondent failed to keep and 
maintain accounts, records, and memoranda that fully and cor- 
rectly disclosed all transactions involved in his business under 
the Act, in that he failed to keep and maintain an accounts re- 
ceivable ledger and an accounts payable ledger, a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, and a daily record of livestock bought, sold or otherwise 
disposed of each business day and the prices paid or received 
therefor. 


Respondent, in an answer to the complaint filed on January 17, 
1968, admitted the jurisdictional allegations in the complaint, 
admitted some of the substantive allegations, denied others, set 
forth certain affirmative matters in defense, and requested oral 
hearing. 
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Oral hearing was held at Dallas, Texas, on May 14, 1968. Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, presided at the hearing. Re- 
spondent was represented by Joe Riddles, of Newman & Houston, 
Attorneys at Law, Carrollton, Texas. Complainant was repre- 
sented by Garrett N. Wyss, Office of the General Counsel, United 
States Department of Agriculture. Two witnesses testified on 
behalf of complainant. Complainant introduced four exhibts into 
evidence. Respondent testified on his own behalf. After the hear- 
ing, complainant filed a brief. No brief was filed by respondent. 
Accordingly, we are basing this report on the hearing record 
and complainant’s recommended Findings of Fact, Conclusions, 
and Proposed Order. 


FINDINGS OF FACT 


1. (a) Nolan E. Poovey, Jr. respondent herein, is an individual 
whose address is 14025 Tanglewood, Dallas, Texas. 


(b) Respondent is and all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account and buying livestock 
in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. In connection with his operations as a dealer, respondent, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price At 


1967 


June 111 $12,110.16 Terrell Livestock Commission 
Terrell, Texas 

June 39 4,349.32 Jess Loung Livestock Commission 
Corsicana, Texas 

July 64 8,094.94 Jess Young Livestock Commission 
Corsicana, Texas 

June 43 4,843.41 Wills Point Livestock Commission 
Co., Wills Point, Texas 

July 19 2,359.31 Wills Point Livestock Commission 
Co., Wills Point, Texas 
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Date of No. of Purchase Purchased 
Purchase Head Price At 
1967 

July 11 72 9,115.28 Corsicana Livestock Commission 
Co., Corsicana, Texas 

July 11 61 7,811.79 Greeneville Livestock Commission 
Co., Greeneville, Texas 

September 12 68 7,407.88 Greeneville Livestock Commission 
Co., Greeneville, Texas 

September 19 56 6,585.57 Greeneville Livestock Commission 
Co., Greeneville, Texas 

September 11 32 3,466.30 Sulphur Springs Livestock Com- 
mission, Inc., Sulphur Springs, 
Texas 

September 18 29 3,616.28 Sulphur Springs Livestock Com- 
mission, Inc., Sulphur Springs, 
Texas 

September 14 18 1,755.75 Henderson County Livestock 
Auction, Inc., Athens, Texas 

September 21 83 3,366.68 Henderson County Livestock 
Auction, Inc., Athens, Texas 

September 15 26 2,787.28 Athens Commission Company 
Athens, Texas 

September 22 66 7,496.49 Athens Commission Company 


Athens, Texas 


3. In connection with his operations as a dealer, respondent, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued or drew checks or drafts which were returned 
unpaid by the bank on which they were issued or drawn because 
they were issued or drawn against uncollected funds or uncol- 
lected checks. 


Date of Date of Check Purchased Amount of 
Purchase or Draft At Check or Draft 
1967 1967 

June 29 June 29 Terrell Livestock Commission $12,110.06 
Terrell, Texas 

June 28 June 28 Jess Young Livestock Commission 4,349.32 
Corsicana, Texas 

July 12 July 12 Jess Young Livestock Commission 8,094.94 
Corsicana, Texas 

June 26 June 26 Wills Point Livestock Commission 4,843.41 
Co., Wills Point, Texas 

July 10 July 10 Wills Point Livestock Commission 2,359.31 
Co., Wills Point, Texas 

July 11 July 11 Corsicana Livestock Commission 9,115.28 


Co., Corsicana, Texas 
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Date of Date of Check Purchased Amount of 
Purchase or Draft At Check or Draft 


1967 1967 


July 11 July 11 Greeneville Livestock Commission 17,811.79 
Co., Greeneville, Texas 

September 12 September 12 Greeneville Livestock Commission 17,407.88 
Co., Greeneville, Texas 

September 19 September 19 Greeneville Livestock Commission 6,585.57 
Co., Greeneville, Texas 

September 11 September 20 Sulphur Springs Livestock 3,466.30 
Commission, Inc. 
Sulphur Springs, Texas 

September 18 September 20 Sulphur Springs Livestock 3,616.28 
Commission, Inc. 
Sulphur Springs, Texas 

September 14 September 14 Henderson County Livestock 1,755.75 
Auction, Inc., Athens, Texas 

September 21 September 21 Henderson County Livestock 3,366.68 
Auction, Inc., Athens, Texas 

September 15 September 15 Athens Commission Company 2,787.28 
Athens, Texas 

September 22 September 22 Athens Commission Company 7,496.49 
Athens, Texas 


4. During the period from January 1, 1967 through October 


1, 1967, respondent failed to keep and maintain accounts, records, 
and memoranda that fully and correctly disclose all transactions 
involved in his business under the Act, in that he failed to keep 
and maintain an accounts receivable ledger, an accounts payable 
ledger, a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth, and a daily record of livestock 
bought, sold or otherwise disposed of each business day and the 
prices paid or received therefor. 


5. Prior to filing of the complaint herein and prior to service 


thereof, respondent paid in full for each of the livestock pur- 
chases set forth in Finding of Fact 3 herein. 


6. Respondent neglected to make payment for livestock pur- 
chases in the transactions involved herein for periods of 21, 9, 
18, 10, 9, 28, 21, 25, 18, 15, 8, 11 and 17 days, respectively. 


7.. A market agency must, under the Act and regulations, pay 
to a consignor of livestock the proceeds due him from the sale 


of his animals by the close of the next business day following 
sale thereof. In order for a market agency to be able to comply 


with such requirement, it must be able to collect promptly from 
purchasers of livestock. If it finds itself unable to so collect, it 





NOLAN E. POOVEY, JR. 1517 
Cite as 27 A.D. 1512 ' 


finds itself thereby forced to involuntarily extend credit to such 
purchasers, i.e., finance them. 


8. No credit was extended voluntarily to respondent in con- 
nection with any of the livestock purchases involved in this pro- 
ceeding. 

9. Respondent’s livestock business was not on a sound financial 
footing during the period in question. Such situation was viewed 
with alarm by his bank, his livestock customers, and his livestock 
suppliers. 


10. Respondent’s unsound financial condition, responsible in 
whole or in part for his failures to pay for livestock purchases 
when payments were due, and issuances of worthless checks (used 
here and hereafter in the Conclusions to include both checks and 
drafts) put in financial jeopardy both the auction markets at 
which such purchases were made and to whom such checks were 
given, and the farmers or other consignors whose livestock were 
sold through such markets. 


11. At least three of the market operators, on at least one 
occasion, felt it necessary to journey to Carrollton, Texas, in 


order to secure cashier’s checks in place of the worthless checks 
they had been issued by respondent for livestock purchases. 


12. At least four of the market agencies involved herein re- 
fused to permit respondent to make subsequent additional live- 
stock purchases to be paid for by his own check after respondent 
had failed to pay, when due, for earlier purchases and had given 
them worthless checks. 


13. During the period in question, respondent’s accounts, rec- 
ords and memoranda were kept primarily in his head, notwith- 
standing the fact that his livestock buying volume was running 


at a rate of $70,000 per week. 


CONCLUSIONS 


In view of the stipulations entered into between the parties, on 
which proposed findings of fact 1 through 6 are based, the only 
matter in issue relates to the sanction to be imposed. 

A cease and desist order may be imposed, even though a viola- 
tive practice has been discontinued. Present cessation does not 


ensure future compliance. Discontinuance is present here in the 
sense that the crucial livestock purchases have now been paid. 
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See In re Woodford County Livestock Commission Company, Inc., 
23 A.D. 639 (1964); In re Oddie Owen, d/b/a Owen Brothers 
Live Stock Commission Company, 20 A.D. 219 (1961). While 
this doctrine is not without limits, see Jn re Walter Barton, 3 
A.D. 754, 760 (1944) ; In re Weiller & Weiller, 3 A.D. 1072, 1074 
(1944), such limits have not been approached here. There is 
clear warrant for apprehension that the practices of failing to 
pay promptly for livestock purchases and issuance of worthless 


checks therefor may arise again. Respondent produced no docu- 
mentation whatever to substantiate his testimony with respect 


to refinancing of his business. Too, his testimony was that his 
financial problems were related to his busy season (June to Sep- 
tember, possibly October). No test of the adequacy of any new 
financing during his busy period has yet been possible. Nor could 
comfort be taken from the passage of one such season without 
disaster. Too many variables are involved. Then, too, as respond- 
ent himself brought out, these practices had been discontinued 
once before—only to be resumed again. A cease and desist order, 
then, is warranted, provided that the acts complained of violate 
section 312(a) of the Act. We conclude that they do. Jn re Claude 
F. McLane, 21 A.D. 233 (1962); In re Victor Koenig, d/b/a 
Koenig Sale Barn, 24 A.D. 1213 (1965) ; In re Francis Longwell, 
20 A.D. 724 (1961). Failure to pay for cattle when payment is 
due also violates section 201.43(b) of the regulations (9 CFR 
201.43 (b)). In re Kurtz G. Schmitz and H. G. Silva, d/b/a Prime 
Meat Products, 27 A.D. 485 (1968). What was said in Prime Meat 
Products applies with equal force here. There is no substantial 


distinction between the buying operations of packers and live- 
stock dealers or market agencies. In re McCandless Packing 


Company, Inc., 21 A.D. 3, 5 (1962). 
Failure on the part of a person subject to the Act to keep and 


maintain accounts, records and memoranda that fully and cor- 
rectly disclose all transactions involved in his business constitutes 
a violation of section 401 of the Act (7 U.S.C. 221). It is to the 
best interests of dealers and others who are required to keep 
records that they keep them in such manner as to set out fully 
and specifically all their business transactions. In re Thomas J. 
Mahoney, 7 A.D. 617, 620 (1948). Had respondent complied with 
the law applicable to his business in this respect, the situation 
might have been discovered and remedied before so many inno- 
cent persons had been put in jeopardy. In re Springfield Live 
Stock Sales Company and Fred J. Lobeck, 4 A.D. 557, 561 (1945). 
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Failure to keep proper records and accounts operates to conceal 
violations of the Act and to mislead enforcement officials so that 
the enforcement of the Act is seriously hampered and frustrated. 
In re Charles B. Ganey, 15 A.D. 383, 386 (1956); Hyatt v. U.S., 
276 F.2d 308 (10th Cir. 1960). See also In re Dale McCulloch, 
20 A.D. 929 (1961); In re Midwest Livestock Commission Comp- 
any, Inc. and William C. Garnick and Billie J. Garnick, 23 A.D. 
816, 850 (1964); In re B & B Livestock Auction Yard, Inc., 24 
A.D. 618, 616 (1965) ; In re Robert Dunlap, d/b/a Willows Live- 
stock Market, 24 A.D. 489, 491 (1965). Failure to keep and 
maintain a daily record of livestock bought, sold or otherwise 
disposed of each business day and the prices paid or received 


therefor additionally constitutes a violation of section 201.46 of 
the regulations (9 CFR 201.46), as well as 401 of the Act (7 


U.S.C. 221). In re Francis Longwell, 20 A.D. 724 (1961); In re 
John Hudson, Jr., 20 A.D. 1017 (1961). See also In re Reed Allen, 
22 A.D. 790 (1963); In re D. F. Cash, 24 A.D. 277 (1965). We 


conclude that an order requiring respondent to keep full and 
proper accounts, records and memoranda is fully warranted. 


The Act specifically provides that the Secretary may suspend 
registrants for violations such as those which respondent has 
committed : 



















.. . Whenever, after due notice and hearing, the Secretary 
finds any registrant is insolvent or has violated any provi- 
sions of said Act he may issue an order suspending such 
registrant for a reasonable specified period ... (7 U.S.C. 
204) 


See also In re Southern Buyers, Inc., 14 A.D, 811, 816 (1955). 


This is not a case involving one or two isolated instances of 
late pay and bad checks. On each of fifteen occasions respondent 
neglected to pay for livestock when payment was due. On each 
of those fifteen occasions respondent also gave the seller a check 
for which the latter was unable to secure payment according to 
his justified expectation. 


@a@ueh 


The unfair aspect of the practice is clearly seen when the 
practice is viewed in the light of the pertinent regulation. 


THE SEK 





Section 201.43(b), as amended effective March 15, 1964, (9 
CFR 201.43(b)), specifically proscribes failure to pay for live- 
stock purchases before the close of the next business day after 


purchase and determination of the amount of the purchase price 


— 
S 


— 
. 
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(which latter provision provides no extension here beyond the 
first business day after purchase inasmuch as there is no question 
of a purchase subject, or on a grade and yield basis). An excep- 
tion to the above-stated requirement follows in the wording of 
the regulation. It permits payment at a later date provided an 
express agreement to such effect has been entered into prior to 
the particular transaction, and is properly recorded. This regula- 
tion dovetails with section 201.43(a) (9 CFR 201.43(a)) which 
requires payment by the market agency to the farmer-producer- 
consignor who sent the livestock to market by the close of the 
next business day following sale. It is obvious that if a market 
agency selling animals on May 1 must transmit to its principal- 
consignor by the close of business May 2 the proceeds due him 
from such sale, such market agency may be economically imperil- 
led if he finds himself unable to collect from the ultimate buyer 
until May 30. By this device, respondent is securing, from market 
operators, financing of his business operations for period ranging 
up to 28 days. Obviously to do this to the extent respondent has 


can place heavy stress on the financial resources and condition 
of the markets. To the extent they are unable to perform such 
banking function themselves, they must borrow the funds. Pre- 


sumably they have no sources, as does respondent, of interest- 
free borrowing. They are thus forced to forego profitable in- 
vestment of their own funds and/or pay interest on funds bor- 
rowed to finance respondent. The unfairness is patent, as is the 
potentiality for disaster to the market operators, shared ulti- 
mately with the farmers-consignors. That no one has been in- 
jured yet is not of moment. The Act and regulations forbid 
practices which are deemed likely to result in harm to shippers 
of livestock. In re Northwestern Commission Company, 2 A.D. 
299, 317 (1948). It is the duty of a regulatory agency to prevent 
potential injury by stopping unlawful practices in their incip- 
iency. Proof of a potential injury is not required. Jn re Harry 
C. Daniels, 14 A.D. 903 (1955), affirmed, Harry C. Daniels v. 
Benson, 242 F.2d 39 (7th Cir. 1957) reh. denied; cert. denied, 
354 U.S. 939; In re W. I. Bowman and Pete Reynolds, d/b/a 
Demopolis Stock Yards and Linden Stock Yards, 283 A.D. 1065, 
1071 (1964). That the apprehension of potential injury is real 
is clear in the record. 





In an early case, the Judicial Officer observed that “disciplinary 
action taken under the Act should follow some general pattern, 
especially for registrants in the same locality, so that one order 
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will not be entirely out of line with another involving similar 
violations.” In re Watkins Commission Company, Inc., 4 A.D. 
895, 400 (1945). In a more recent decision, he reiterated this 
doctrine, saying ““Respondent should be suspended as a registrant 
ander the Act for a period of 30 days, which is less than recom- 
mended by complainant, to achieve some uniformity of sanctions 


for similar violations of the Act in other cases.” In re Milton 
Silver, d/b/a Chambersburg Livestock Sales, 21 A.D. 1438, 1452 


(1962). 


As the Judicial Officer has noted, the suspension of a registra4 
tion is undoubtedly serious in its effects upon a registrant. He 
went on to observe, however, that, nevertheless, the Congress has 
provided for suspension in appropriate cases. See In re Shannon 
and Farrell, 7 A.D. 951, 971 (1948). 


There is no question that respondent’s failing to pay, when due 
for livestock purchases and issuing of worthless checks in pur- 


ported payment therefor are wilfull violations of section 312(a) 


of the Act, and as such, remove any bar to suspension otherwise 
erected by the administrative procedure provisions of Title 5, 


United States Code, section 558(c), which provide: 


“ .. Except in cases of willfullness or those in which public 
health, interest, or safety requires otherwise, the withdrawal, 
suspension, revocation, or annulment of a license is lawful 
only if, before the institution of agency proceedings there- 


for, the licensee has been given— 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. . .” (5 U.S.C. 588(c)). 


Any doubt concerning this point is dispelled by In re Francis 
Longwell, 20 A.D. 724 at 727-8 (1961), and In re Leonard L. 
Smith, 24 A.D. 175 at 178 (1965). 


If respondent’s financial position during this entire period was 
sound, the violations take on more ominous overtones. If his finan- 
cial condition was, in fact, poor, then a suspension period is the 
more necessary in order to provide respondent an adequate re- 
spite to enable him to put his financial house in order without 
further economic jeopardy ensuing to producers and selling 
agencies. 
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Complainant recommended suspension of 60 days for respond- 
ent. We conclude after reviewing the record, complainant’s brief 
and other cases of similar nature, that respondent should be 
suspended for at least 30 days and we so recommend. We conclude 
that a cease and desist order is not sufficient. We conclude that 
respondent’s failing to pay, when due for livestock purchases 
and issuing of worthless checks in purported payment therefor 
are wilfull violations of section 312(a) of the Act, and, as such, 
remove any bar to suspension otherwise erected by the admin- 
istrative procedure provisions of Title 5, United States Code, 
section 558(c). 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks or drawing drafts in payment for 
livestock purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account on which they are 
issued or drawn to pay such checks or drafts. 


Respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 


involved in his business under the Act, including an accounts 
receivable ledger, an accounts payable ledger, a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, and a daily record of livestock bought, sold or otherwise 
disposed of each business day and the prices paid or received 
therefor. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 12,195) 


ARVIN ANDERSEN v. ST. PAUL UNION STOCKYARDS COMPANY. P&S 
Docket No. 4010. Order issued December 2, 1968. 
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STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 12,196) 


In re ARNOLD FAIRBANK, d/b/a ARNOLD FAIRBANK CATTLE COM- 
PANY. P&S Docket No. 3683. Order issued December 30, 
1968. 
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(No. 12,197) 


ANTIGO POTATO BROKERAGE EXCHANGE v. FRANKS DISTRIBUTING 
COMPANY. PACA Docket No. 2-910. Decided December 3, 
1968. 


Potatoes—Delivered sale—Size and condition— 
Breach of contract—Resale—Transit risk 


In a delivered sale contract, where respondent unloaded 19 of the 440 bags 
of potatoes, it constructively accepted the shipment and is liable to com- 


plainant for the contract price thereof less damages to respondent by 


reason of breach of condition and possibly size of potatoes, in the amount 


of the difference between the value the potatoes would have had if they 
had met contract specifications and the amount realized by complainant’s 
prompt resale of the potatoes, and less the amount respondent paid com- 
plainant for the 19 bags unloaded. Since respondent’s damages as a re- 


sult of complainant’s breach of contract is equal to the amount claimed 
in the complaint, the complaint is dismissed. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $568.35 in connection 
with a transaction involving a shipment of potatoes in interstate 


commerce, 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and re- 
spondent filed an answer thereto denying liability for the amount 
claimed or any amount. Since the amount involved herein does 


not exceed $1,500, the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to such pro- 


cedure, the parties were given an opportunity to submit addi- 
tional evidence in the form of verified opening and answering 


statements. Neither party submitted any additional evidence. 
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FINDINGS OF FACT 


1. Complainant is an individual, Glenn Virgil Risdon, doing 
business as Antigo Potato Brokerage Exchange, whose address is 
P. O. Box 484, Antigo, Wisconsin. 

2. Respondent is a partnership composed of William Cline 
Frank and James Kent Robertson, doing business as Franks 
Distributing Company, whose address is P. 0. Box 666, Fayette- 
ville, Arkansas. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

8. On or about August 29, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload, consisting of 440 100-pound bags, of 85% U.S. No. 1, 
Size A, 214 inch minimum, Kennebec potatoes, at an agreed price 


of $2.85 per cwt, delivered Fayetteville, Arkansas, for a total 
purchase price of $1,254. 


4. On August 30, 1967, complainant shipped from loading point 


at Plainfield, Wisconsin, to respondent at Fayetteville, Arkansas, 
440 100-pound bags of potatoes, in a truck owned and operated 
by Baker Produce Co., of Paragould, Arkansas. 


5. The shipment arrived at destination at approximately 6:10 


p.m. on August 31, 1967. Since respondent had the potatoes sold 
to Campbell Soup Company at Fayetteville, Arkansas, a repre- 
sentative of that company and respondent removed 19 bags from 


the load for inspection, and found them to be undersize and to 


contain Soft Rot. Respondent then notified complainant by tele- 
phone that it was refusing the load of potatoes and inquired 
whether respondent should obtain a Federal inspection. At com- 
plainant’s request, respondent called for a Federal inspection, 
which was made the following morning, September 1, 1967, at 
9:30 a.m. 

6. Inspection of the potatoes, which was made at the Camp- 
bell Soup plant in Fayetteville, Arkansas, disclosed, in part, the 
following: 


“Temperature of Product: Doorway: Top 52° F.; Bottom 
wa F. 
“Size; Generally range from 2 to 314 inches in diameter with 


60% or more, 214 inches and larger. From 4 to 11% average 
8% under 214 inches. Average 1% under 2 inches. 





1528 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 1526 


“Condition: From 2 to 6% average 3% Slimy Soft Rot, most- 
ly in early, come in advanced stages. Remainder firm.” 


Inspection was restricted to product in the 3 upper layers of the 
load. 

7. Upon receipt of the inspection information, respondent call- 
ed complainant by telephone and again stated that respondent 
could not use the load of potatoes. Respondent further informed 
complainant that Campbell Soup Company could not use the 
potatoes at any price. 

8. On September 2, 1967, complainant sent respondent a tele- 
gram reading, in part, as follows: 

“DRIVER CALLED 9-2-67 SAYING YOU HAD REMOV- 

ED 19 100-LB SACKS AND WOULD NOT UNLOAD 

BALANCE OF LOAD TRIED CALLING YOU THIS MORN- 

ING NO ANSWER YOU HAVE NOT CALLED ME RE- 

JECTING LOAD WILL PULL LOAD OF POTATOES OUT 

AND SELL FOR YOUR ACCOUNT” 

Upon receipt of the foregoing wire, respondent sent complainant 
the following telegram: 

“REGARDS 8-30-67 LOAD 400 SACKS KENNEBECS 

BAKER TRUCK LOAD REJECTED BY US AND CAMP- 

BELLS BECAUSE OF SIZE AND CONDITION CONFIRM- 

ED BY USDA INSPECTORS. REJECTION CONFIRYED 

ON PHONE TO YOU, BAKER, AND CLINE FRANKS” 
This telegram was signed by respondent partner “Jim” Robert- 
son. 


9. Following refusal of respondent to unload the potatoes, com- 
plainant sold the load to Ballentine Produce, Alma, Arkansas, for 
a total amount of $631.50, or $622.50 less than the original con- 
tract price. Respondent paid complainant, at the contract price, 
$54.15 for the 19 bags of potatoes removed from the truck upon 
arrival, leaving in dispute a balance of $568.35. 


10. The formal complaint was filed on March 25, 1968, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The contract in this case provided for shipment of 85% U.S. 
No. 1, Size A, 214 inch minimum, Kennebec potatoes. Since it 
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was a delivered sale contract, complainant was required to de- 
liver to respondent at Fayetteville, Arkansas, potatoes meeting 
these specifications. While an inspection at shipping point on 
August 30, 1967, indicated 86% U.S. No. 1 quality, a destination 
inspection on September 1, 1967, showed, as to condition, 2 to 
6%, with an average of 3%, Slimy Soft Rot, some of which was 


in advance stages, and as to size, an average of 8% under 214 
inches. 


In our opinion, the destination inspection establishes that the 
potatoes delivered by complainant failed to meet requirements 
of the contract as to condition, and possibly as to size. Respondent 
contends that because of this breach of the contract, it rejected 
the potatoes in question, but respondent’s action in unloading 19 
bags of the potatoes amounted to constructive acceptance of the 
shipment. Having thus accepted the potatoes, respondent became 
liable to complainant for the contract price thereof, subject to its 
right to claim damages for complainant’s breach of the con- 
tract. 


The measure of respondent’s damage for a breach of warranty 
is the difference between the value the potatoes would have had 
if they had been up to contract and the value of the potatoes 
actually delivered. Chas. A. Rogers & Sons v. Mid-West Produce & 
Fruit, 24 A.D. 1241. In the absence of other evidence of these 
values, we accept the delivered contract price of $1,254 as the 
value the potatoes would have had if they had met contract re- 
quirements, and the amount realized by complainant upon a 
prompt and proper resale of the potatoes, or $631.50, plus $54.15 
which respondent paid complainant at the contract price for the 


19 bags removed, for total receipts of $685.65, as the value of 
the potatoes delivered by complainant. Deducting $685.65, the 


value of the potatoes delivered, from $1,254, the value they would 
have had if they had met contract specifications, we find re- 


spondent’s damage as a result of complainant’s breach of the 
contract to be $568.35. Since respondent’s damage as a result of 


complainant’s failure to make good delivery under the contract 
is equal to the amount claimed in the complaint, it follows that 
the complaint filed herein should be dismissed. 


While there is some indication in the record that the potatoes 
shipped by complainant may not have been the same potatoes 
delivered to respondent, we are concerned here only with the 
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potatoes delivered since, under the delivered sale contract, all 
risks involving the potatoes in transit must be upon complainant. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 12,198) 


JOHN M. EVANS PRODUCE COMPANY v. L. FRIEDLANDER & CO. 
PACA Docket No. 2-986. Decided December 12, 1968. 


Lettuce—Protection against loss—Substituted brand— 
Breach of contract—Damages 


Where respondent failed to prove a protection agreement and where the 
total amount still owing to complainant by respondent after deduction of 


respondent’s partial payment for the lettuce and its alleged damages 
resulting from a breach of contract as to brand exceeds the amount 


complainant seeks to recover, respondent is liable to complainant for 
the amount stated in the complaint. 


Earl G. Strohl, Phoenix, Arizona, for complainant. 
Respondent pro se. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,500 in connection with 
a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, complainant filed an opening statement and respondent 
filed an answering statement. Complainant did not file a state- 
ment in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, John Monroe Evans, is an individual doing 
business as John M. Evans Produce Company, whose address is 
P. O. Box 895, Glendale, Arizona. 


2. Respondent, Bernard Clinton Friedlander, is an individual 


doing business as L. Friedlander & Co., whose address is Water 
& Plum Streets, Cincinnati, Ohio. At the time of the transaction 


involved herein, respondent was licensed under the act. 


8. On or about November 21, 1967, in contemplation of ship- 
ment in interstate commerce, complainant contracted to sell to 
respondent one carload containing 1,064 cartons of lettuce, Stage- 
coach brand, two-dozen size, at $2.50 per carton, plus 20 cents per 


carton for vacuum cooling, f.o.b. Glendale, Arizona, or a total 
of $2,872.80. The contract was negotiated by complainant’s sales- 


man, Leonard O’Day. 


4. On the same day complainant shipped from Glendale, Ari- 
zona, to respondent at Cincinnati, Ohio, in car SFRC 51305, 512 
cartons, two-dozen size, of Stagecoach brand and 552 cartons, 
two-dozen size, of Evans brand lettuce. 


5. On or about November 22, 1967, prior to the arrival of car 
SFRC 51305, Leonard O’Dav, pursuant to the instructions of his 
employer John Evans, telephoned respondent’s place of business, 


talked with respondent’s employee Donald Trautman, and in- 
formed him that the car in question would contain 552 cartons 
of lettuce marked Evans brand, but that the lettuce contained in 


the boxes so marked would be identical to that in the 512 boxes 
marked Stagecoach brand. 


6. The car of lettuce was due to arrive in Cincinnati, Ohio, on 
Monday, November 27, 1967. The car arrived one week late, on 
Monday, December 4, 1967, and was accepted by respondent. Re- 


spondent accounted to complainant on a consignment basis, re- 
mitting a net amount of $831.83. 


7. The formal complaint was filed on June 25, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The major dispute between complainant and respondent in this 
proceeding centers around the telephone call from Leonard O’Day 
to respondent’s employee Donald Trautman, on November 22, 
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1967. Complainant alleges that O’Day merely informed respondent 
of a change in brand name on the 552 boxes of lettuce and that 
respondent made no objection to the change. Respondent admits 
that O’Day conveyed the information concerning a change in 
brand name, but alleges that his employee Donald Trautman, 
while talking with O’Day, objected to the change, but was assured 
by O’Day that the lettuce was of the same quality as the Stage- 
coach brand and that respondent would be given “full protec- 
tion against any losses.” Apparently respondent’s contention is 
that his employee, Trautman, reluctantly consented to the change 
in brand on the 552 cartons, but was given an assurance of pro- 
tection by O’Day as set forth above. 


Respondent as the party alleging a protection agreement, has 
the burden of proving that such an agreement was made. How- 
ever, respondent offered no statement by Trautman, his only 
employee with personal knowledge of the content of the telephone 
conversation, to the effect that such an agreement was made. 
Complainant did place in evidence a statement by O’Day relative 
to the telephone conversation. In the statement O’Day says: 


“T phoned this information [concerning the change in brand 
name] to L. Friedlander & Company the day after the car 
was shipped, and he made no objections as to that and sales 
terms were not changed in any way whatsoever.” 


We conclude therefore that respondent has not met his burden of 
proving by a preponderance of the evidence that there was a 
protection agreement. 


Respondent, in addition, alleges that the 552 cartons of Evans 
brand lettuce sold on an average for 61 cents less per carton than 
the 512 cartons of Stagecoach brand lettuce and that this shows 
that complainant breached his contract in that the Evans brand 
was not identical with, but was inferior to, the Stagecoach brand 
lettuce. O’Day admittedly informed respondent that the Evans 
brand would be identical with the Stagecoach brand pursuant to 
instructions from John M. Evans. The investigation report in- 
cludes a statement by Donald Trautman that the “Evans brand 
sold for anywhere from 50¢ to a $1.00 cheaper because of quality 
and small head size.” In addition, respondent’s detailed account- 
ing, which we have no reason to question, shows that the Evans 
brand did sell for 61 cents per carton less on the average than 
the Stagecoach brand. However, the lettuce was not federally in- 
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spected at destination, so there is no corroborating evidence that 
the Evans brand was inferior. The lower sales prices of this 
brand could reflect that it does not have as good a consumer ac- 
ceptance as Stagecoach brand in Cincinnati. We make no de- 
cision, however, on this issue, since even assuming that we were 
to find that respondent’s evidence is sufficient to show that the 
lettuce was inferior and that the consequent damages amounted to 
61 cents per carton on the Evans brand lettuce or a total of 
$336.72, such a finding would not affect the outcome of this case. 
This is true because the total amount still owing complainant 
from respondent, after the $831.83 already paid complainant and 
the $336.72 alleged damages are deducted from the agreed f.o.b. 
price, would be $1,704.25, and complainant has limited himself 
to recovery of only $1,500 in this proceeding. Respondent’s failure 
to pay complainant this amount is a violation of section 2 of the 
act for which reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,500, with interest thereon 
at the rate of 6 percent per annum from January 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,199) 


JOHN M. EVANS PRODUCE COMPANY v. L. FRIEDLANDER & CO. 
PACA Docket No. 2-987. Decided December 12, 1968. 


Lettuce—F.o.b. contract—Good delivery— 
Protection against loss—Authority to give 


Where no U.S. grade or percentage of condition defects were specified in 
f.o.b. contract, the lettuce met good delivery requirements. Since com- 
plainant’s employee had no implied authority to make alleged agreement 
to protect respondent against any out of pocket loss and since respondent 
suffered no loss due to the failure of the lettuce to meet the good delivery 
standards, but any loss resulted from market decline, respondent is liable 
to complainant for the unpaid balance of the contract price. 


Earl G. Strohl, Phoenix, Arizona, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation in the sum of $1,353 against respondent in connec- 
tion with a transaction involving a carload of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, in substance denying liability to complainant. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, John Monroe Evans, is an individual doing 
business as John M. Evans Produce Company, whose address is 
P. O. Box 895, Glendale, Arizona. 


2. Respondent, Bernard Clinton Friedlander, is an individual 
doing business as L. Friedlander & Co., whose address is Water 
& Plum Streets, Cincinnati, Ohio. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On November 28, 1967, in contemplation of shipment in 
interstate commerce, complainant contracted to sell to respondent 
982 cartons of Stagecoach brand lettuce, 2-dozen size, at $2.25 
per carton, plus 20 cents per carton for vacuum cooling, or a 
total contract price of $2,405.90 for the carload, f.o.b. Glendale, 
Arizona. The contract was negotiated by complainant’s salesman 
Leonard O’Day. 


_ 4, Subsequent to the sale set forth above, and on the same day, 
complainant shipped 982 cartons of Stagecoach brand lettuce, 2- 
dozen size, in car SFRC 50254 from Glendale, Arizona, to re- 
spondent at Cincinnati, Ohio. The shipment arrived at Cincinnati 
on December 6, where it was federally inspected, at respondent’s 
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request, at 8 a.m. on that date. The results of that inspection, in 
relevant part, are as follows: 


“Quality: ... Grade defects average 7% generally mechanical 
damage, broken midribs and seedstems. 


“Condition: ... Wrapper leaves: No decay. Head leaves: In 
most cartons from 2 to 4 heads, some none, average 9% dam- 
aged by reddish to brown discoloration associated with bruis- 
ing, occurring throughout pack and load. Average 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 90% hard and firm only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in 2 upper layers of load, between load dividers.” 


5. Upon receipt of the inspection results, respondent telephoned 
complainant’s salesman, Leonard O’Day, and complained of the 
lettuce received. O’Day agreed to give respondent protection on 
the load. Respondent unloaded and resold the lettuce. 


6. On December 8, 1967, complainant sent respondent the 
following telegram: 


“REFERENCE RC-50254 WE DISCUSSED THIS MAT- 
TER WITH OUR GROWER WHO SAID THAT INAS- 
MUCH AS THIS CAR MADE GOOD DELIVERY ON AR- 
RIVAL CINCINNATI THAT HE WOULD NOT MAKE 
ANY ADJUSTMENT BUT HOPES TO MAKE IT UP ON 
OTHER CARS IN THE FUTURE WILL APPRECIATE 
PROMPT REMITTANCE AS OUR DEAL IS NOW OVER 
AND WE MUST CLOSE OUR BOOKS FOR THE YEAR 
WE EXPECT TO BE IN THE SHIPPING BUSINESS FOR 
MANY MORE YEARS AND WILL ATTEMPT IN EVERY 
WAY POSSIBLE TO MAKE UP YOUR LOSS ON THIS 
CAR REGARDS” 


7. On or about December 20, 1967, respondent remitted 
$1,052.90 to complainant in connection with this transaction. 


8. The formal complaint was filed June 24, 1968, which was 
within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


Complainant, in his formal complaint, alleges that he is en- 
titled to full payment from respondent of the agreed purchase 
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price of the lettuce involved herein because the shipment met 
contract requirements and was accepted at contract destination 
by respondent. Complainant, while admitting that respondent has 
paid him $1,052.90 in connection with this transaction, now 
claims the difference between this amount and the contract price 
of $2,405.90, or a balance of $1,353. 


Respondent does not deny his receipt and acceptance of the 
lettuce, but does deny that any balance is due complainant in con- 
nection therewith. Respondent alleges in his answer that on the 
day the load arrived he complained to O’Day of the quality of 
the lettuce and O’Day “stated that he would give us complete pro- 
tection, that there would be absolutely no loss.” Respondent takes 
the position that he, having paid to complainant all the proceeds 
realized from the resale of the lettuce, less his actual expenditures, 
now owes complainant nothing. 


During the investigation of the informal complaint, O’Day 
stated in a letter to the Department dated December 28, 1967, 
that respondent complained of the condition of the lettuce and 
he told respondent he would protect him. It is complainant’s posi- 
tion that while O’Day, a temporary salesman, had authority to 
negotiate the contract with respondent, he had no authority to 
thereafter change the terms agreed upon without complainant’s 
consent. 


The evidence shows that the lettuce was sold to respondent on 
an f.o.b. basis, without any express warranty as to grade, quality, 
or condition. As provided in the regulations, in an f.o.b. sale there 
is a warranty that the lettuce will meet the good delivery stand- 
ards at the destination specified in the contract. Section 46.44 
of the regulations (7 CFR 46.44) provides as follows: 


“(2) If the contract does not specify a U.S. grade or per- 
centage of condition defects, the lettuce at destination may 
contain a maximum of 15 percent, by count, of the heads in 
any lot which are damaged by condition defects, including 
not more than 9 percent serious damage of which not more 
than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves.” 


The certificate of the Federal inspection made at Cincinnati 
on December 6 shows condition defects totaling 10 percent, in- 
cluding only 1 percent decay. Accordingly, the lettuce was well 
within the good delivery requirements. 
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Apparently, respondent is contending that under the protec- 
tion agreement complainant was to protect him against any out- 
of-pocket loss sustained on the resale of the lettuce regardless of 
the cause and even though the lettuce met the contract require- 
ments. It is concluded that O’Day did not have implied authority 
to agree to such a drastic and unusual modification of the con- 
tract and, therefore, such modification was not binding upon 
complainant. If it is respondent’s position that he was to be pro- 
tected from loss resulting from the failure of the lettuce to meet 
the good delivery standards, then it is clear that he is not en- 
titled to protection here since the lettuce did meet the good de- 
livery standards. In this connection, official notice is taken of the 
market news reports for Cincinnati, Ohio, which show a market 
decline for lettuce of good merchantable quality and condition of 
$1 to $1.25 per carton between the date of purchase and the date 
of arrival of the lettuce involved herein. The indication is that 
most of the loss sustained by respondent on resale was due to 
such market decline. 


The failure of respondent to pay to complainant the amount of 
$1,353 is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,353, with interest thereon 
at the rate of 6 percent per annum from January 1, 1968, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 12,200) 


THE GAMBILLS v. CHILD BROTHERS, INC. PACA Docket No. 2-791. 
Decided December 12, 1968. 


Apples—Consignment—Assignment—Liability 


Where third party assigned to complainant his right, title and interest in and 
to his portion of the apples shipped to respondent on consignment, re- 
spondent is liable to complainant-assignee for the unpaid balance of the 
proceeds derived from the sale thereof. 
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Complainant pro se. 
David Blonder, Los Angeles, California, for respondent. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested that 
an award of reparation in the amount of $24,467.08 be issued 
against respondent in connection with transactions in interstate 
commerce involving six truckloads of apples. In a subsequent 
amendment to the formal complaint, complainant acknowledged 
receipt of payments totaling $7,340.12, and therefore reduced his 
claim against respondent by this amount, to $17,126.96. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint and amendment were served upon respondent, which 
filed an answer thereto, admitting its indebtedness to complain- 
ant, but only in the amount of $15,484.93. 


On the basis of the admissions contained in the answer, an or- 
der for the undisputed amount of $15,484.93 was issued against 
respondent on April 3, 1968. The liability of respondent for the 
remaining disputed amount was left for subsequent determina- 
tion in the same manner and under the same procedure as would 
have been used if no order for payment of the undisputed amount 
had been issued. 


Respondent in its answer requested an oral hearing, which was 
held in Los Angeles, California, on July 25, 1968. Complainant 
appeared and testified in his own behalf. Respondent made no 
appearance at the hearing. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, J. W. Gambill, doing business 
as The Gambills, whose address is R.F.D. 1, Colbert, Washington. 


2. Respondent, Child Brothers, Inc., is a corporation whose 
address is 730 Market Court, Los Angeles, California. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 
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8. During the period October 12 to October 26, 1967, in the 
course of interstate commerce, complainant shipped from loading 
point in Colbert, Washington, to respondent at Los Angeles, Cali- 
fornia, six truckloads, or 5,775 cartons, of Washington apples, 
for sale by respondent on consignment. Of the 5,775 cartons in- 
cluded in the six shipments, 563 cartons belonged to a third party, 
Roy W. Marlow, also of Colbert, Washington, who had arranged 
with complainant to have his (Marlow’s) 563 cartons of apples 
packed and shipped to respondent under complainant’s label. 


4. Respondent received and accepted the six truckloads of ap- 
ples involved herein, and disposed of them on consignment for 
the respective accounts of complainant and Marlow. As reflected 
in the accountings rendered by respondent during the period of 
October 10 to October 29, 1967, net proceeds of $2,345.75 were 
realized by respondent in the sale of Marlow’s 563 cartons, and 
$22,121.33 in the sale of camplainant’s 5,212 cartons of apples. 


5. On December 18, 1967, Roy W. Marlow assigned to com- 
plainant, in writing, all of Marlow’s right, title, and interest in 
and to the 563 cartons of apples which comprised a part of the 
shipments to respondent. 


6. During the latter part of December 1967 respondent paid 
complainant $6,636.40 in connection with these transactions. At 
or about the same time, respondent paid Roy W. Marlow $703.72 
in connection with the 563 cartons of apples involved in these 
transactions, which sum Marlow remitted to complainant. 


7. The formal complaint was filed on November 29, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent does not contest complainant’s claim to the pro- 
ceeds of $22,121.83 resulting from the sale by respondent, on 
consignment, of the 5,212 cartons of apples owned by complainant 
which were included in the six shipments involved herein. In 
this connection, respondent has paid complainant $6,636.40, and 
in its answer had admitted owing the balance of the $22,121, or 
$15,484.93, to complainant. Since reparation in this amount 
($15,484.93) has already been awarded complainant against re- 
spondent, we need only consider complainant’s claim to the pro- 
ceeds which resulted from the sale of the 563 boxes of apples 
originally belonging to Marlow. 
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According to complainant, he (complainant) is entitled to the 
proceeds derived from the resale of Marlow’s apples by respond- 
ent, as the result of the assignment executed by Marlow on 
December 18, 1967, and which is referred to in Finding of Fact 
No. 5. Despite the fact that respondent apparently has not rec- 
ognized the validity of the assignment, it (respondent) has not 
sought to rebut the evidence introduced by complainant in this 
connection. Accordingly, we conclude that on the basis of the evi- 
dence before us, including that pertaining to the assignment, com- 
plainant is entitled to the proceeds of $2,345.75, realized on the 
sale by respondent of the 563 cartons of apples originally belong- 
ing to Marlow. Respondent paid Marlow $703.72, which Marlow, 
in turn, remitted to complainant, leaving a balance due and owing 
complainant from respondent of $1,642.03. Respondent’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded with interest. 


Respondent in its answer has pointed out that, subsequent to 
the transactions involved herein, it took action looking toward, 
and leading to, the assignment of its assets for the benefit of its 
creditors. This action by respondent, however, does not affect the 
jurisdiction of the Secretary in this reparation proceeding, and 
does not alter our conclusions herein. R. B. Todd Produce Co., Inc. 
v. Frostreat Frozen Foods, Inc., 22 A.D. 917 (1963) ; Chinchiolo 
& Co. v. Wernikoff Bros., 19 A.D. 915 (1960); Bateman Frozen 
Foods v. Falls City Food Bank, 14 A.D. 688 (1955). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,642.03, with interest thereon 


at the rate of 6 percent per annum from November 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,201) 


In re FRANK L. KENWORTHY, d/b/a FRANK KENWORTHY CO. 
PACA Docket No. 2-859. Decided December 13, 1968. 


Broker—Failure to issue memoranda of sale—Suspension of license 


Respondent’s failures to issue memoranda of sale while acting as a broker 
in negotiating purchases and sales of perishable agricultural commodities 
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are violations of the act for which his license under the act is suspended 
for a period of 20 days. His failure to retain certain records for the 
required length of time is also a violation of the act. 


Patrick J. Hurley for complainant. 
Respondent pro se. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed April 19, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent, while acting in the capacity of a broker 
in connection with purchases and sales negotiated by him of a 
perishable agricultural commodity in interstate commerce, violat- 
ed section 2 of the act (7 U.S.C. 499b) and section 46.28 of the 
regulations issued thereunder (7 CFR 46.28) by failing to pre- 
pare and deliver promptly to all parties a written confirmation 
or memorandum of sale setting forth truly and correctly all of 
the essential details of the agreements between the parties. The 
complaint further alleges that respondent violated section 9 of 
the act (7 U.S.C. 499i) and section 46.14 of the regulations issued 
thereunder (7 CFR 46.14) by failing to keep accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in his business under the act. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 


April 22, 1968. 


Respondent filed an answer May 7, 1968, in which he, in effect, 
denied some of the allegations of the complaint. An oral hearing 
was held August 21, 1968, in Kansas City, Missouri, before John 
Curry, Hearing Examiner, Office of Hearing Examiners. United 
States Department of Agriculture. At the hearing, complainant 
was represented by Patrick J. Hurley, Office of the General 
Counsel, United States Department of Agriculture, and resnond- 
ent appeared on his own behalf. After the hearing the narties 
filed briefs. On November 13, 1968, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that respondent be found to have violated the act 
as charged and that his license under the act be suspended for a 
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period of 40 days. Respondent filed exceptions to the hearing ex- 
aminer’s report. 


FINDINGS OF FACT 


1. Respondent, Frank L. Kenworthy, is an individual doing 
business as Frank Kenworthy Co., whose address is 305 Mer- 
chants Produce Bank Building, Kansas City, Missouri. 


2. Pursuant to the licensing provisions of the act, license No. 
127639 was issued to respondent April 26, 1950, has been renewed 
annually and next is subject to renewal April 26, 1969. 


8. During the period January 21, 1965 through June 6, 1967, 
respondent, while acting in the capacity of a broker, negotiated 
the sale and purchase in interstate commerce of 50 shipments of 
potatoes on behalf of 14 shippers but neglected and failed in at 
least .75 percent of the transactions to prepare in writing and 
deliver promptly to all parties a properly executed confirmation 
or memorandum of sale setting forth all of the essential details 


of the agreement between the parties involved in the transactions. 
In those transactions where respondent prepared and delivered 


written confirmations to the parties to the contract respondent 


failed to keep such confirmations for a period of two years after 


the consummation of the sales, but threw away such documents 
when the transactions were completed. 


4, On or about November 15, 1967, by notice in writing, re- 


spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to 
the matters set forth in Finding of Fact 3. Respondent has failed 
to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated sections 2 and 9 of the act 
(7 U.S.C. 499b and 499i) and sections 46.14 and 46.28 of the 
regulations issued thereunder (7 CFR 46.14 and 46.28). Cf., e.g., 
In re Paul E. Alley, 27 A.D. 886 (1968); In re Bert Rubin, 27 
A.D. 663 (1968); In re Harry Kosmin, 27 A.D. 738 (1968); In 
re Enoch Marella, 27 A.D. 740 (1968). Under the circumstances, 
respondent’s license under the act should be suspended for a 
period of 20 days. Cf., e.g., In re Bert Rubin, supra. 
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ORDER 


Effective January 6, 1969, respondent’s license under the act 
is suspended for a period of 20 days. 


Copies hereof shall be served upon the parties. 


(No. 12,202) 


WALKER & HAGAN PACKING HOUSE v. AMATO BROS. TOMATO DIs- 


TRIBUTORS, INC. PACA Docket No. 2-781. Decided December 
13, 1968. 


Tomatoes—Agreed f.o.b. purchase price—Failure to pay in full— 
Price adjustment—Agreement not established 


Where respondent failed to prove agreement to adjust prices downward in 
the event of a market decline after the date of shipment, respondent is 
liable to complainant for the full purchase price of the tomatoes. 

Complainant pro se. 

Joseph F. Tomassi, Homestead, Florida, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $840 in connec- 
tion with a transaction involving a shipment of tomatoes in in- 
terstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent, and respondent failed to file an answer within the allotted 
time. On March 1, 1968, a default order was issued against re- 
spondent, awarding complainant reparation for the amount 
claimed. Thereafter, a motion was filed by respondent to reopen 
the proceeding after default and permit the filing of an answer. 
A stay order was issued, staying the order of March 1, 1968, 
and on April 8, 1968, for good cause shown, an order was issued 
setting aside respondent’s default, vacating the order of March 1, 
1968, and reopening the proceeding and granting respondent a 
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specified time within which to file an answer to the complaint. 
Respondent filed an answer within the time allowed, denying 
liability to complainant and requesting that the complaint be dis- 
missed. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Herman L. Walk- 
er, Kirk Burgsteiner, Mack T. Hagan and Reuben C. Hagan, 
doing business as Walker & Hagan Packing House, whose ad- 
dress is P. O. Box 787, Perrine, Florida. 


2. Respondent, Amato Bros. Tomato Distributors, Inc., is a 
corporation whose address is Hunts Point Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


8. On or about March 15, 1967, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
truckload of tomatoes, consisting of various sizes and at various 
prices, as follows: 150 5x6’s at $6 per carton; 440 6x6’s at $6; 
100 6x7’s at $4, grading 85% or better U. S. No. 1; and 200 
6x6’s and larger at $4, 50 6x7’s at $2, grading U. S. No. 2; for 
a total invoice price of $4,840, f.o.b. shipping point. 


4. Complainant shipped on March 15, 1967, from loading point 
in the State of Florida, to respondent at Bronx, New York, the 
kind, grade, size and quality of tomatoes called for by the con- 
tract, in the manner agreed upon, in a trailer bearing license No. 
TRH 16-121 Va. 


5. Upon arrival of the tomatoes at destination, respondent ac- 
cepted the shipment in compliance with the contract, and paid 
complainant $4,000, leaving a balance of $840 in controversy. 


6. The formal complaint was filed on November 24, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute between the parties with respect to the 
kind and quality of tomatoes delivered to and accepted by re- 
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spondent. Respondent bases its defense for failure to pay the full 
purchase price for the tomatoes upon an alleged “special provi- 
sion” of the contract in which it is claimed complainant agreed 
to adjust the price downward on sizes 5x6 and 6x6 if the market 
declined prior to shipment. 


The burden is upon respondent to establish, by a preponder- 
ance of the evidence, this affirmative defense. The evidence shows 
that respondent’s broker, Fred Ferrante, Florida City, Florida, 
requested a broker friend of his, Isidore Seidman, who was in 
Homestead, Florida, to try and obtain for him a load of tomatoes 
for respondent. Seidman negotiated the purchase and sale of the 
tomatoes described in Finding of Fact 3, at the prices quoted. 
Later in the week, the market declined and some adjustments 
were made by complainant on another load purchased by Seidman 
for another customer. Seidman stated in a handwritten letter to 
the Department that when the f.o.b. prices were quoted to him 
by complainant’s sale manager, “I said okay if you have to sell 
for less or the market does not maintain itself I would be pro- 
tected and his reply was that was okay and that he had always 
done that for me in the past and he would continue to do so now. 
I took this to mean all the loads I booked in including Mr. Fer- 
rante’s which I told him (Mr. Norman) were for Mr. Ferrante. 
He adjusted my loads without too much ado .. .” The adjustments 
made by complainant for Seidman’s customer were on sizes 5x6 
and 6x6 which had been sold at $6 per carton, and were adjusted 
to $5 per carton. However, no adjustment was made on respond- 
ent’s purchase of these sizes. 


Complainant states in its sworn opening statement that its 
agreement was that the tomatoes would be billed at the price in 
effect on the day of shipment. Respondent’s tomatoes were ship- 
ped on Wednesday, March 15, and respondent was billed for the 
tomatoes in question at $6. Complainant has submitted copies 
of a number of invoices covering sales to other customers on Mon- 
day, Tuesday and Wednesday, March 13, 14 and 15, showing the 
sizes in question were sold at $6. Complainant states that on 
Thursday, Friday and Saturday, March 16, 17 and 18, 1967, the 
market dropped to $5 per carton for these sizes, and it was on 
shipments made after the 15th for Seidman that the price was 
reduced from $6 to $5. 


Respondent relies principally upon the handwritten, unsworn 
statement of Isidore Seidman for support of respondent’s claim 
that it was entitled to a reduction in price from $6 to $5 on the 
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sizes in question, and a photostatic copy of a Brokers Memo- 
randum of Purchase and Sale, signed by I. Seidman, dated 3-15- 
67, indicating the sale of similar sizes to Dichter Bros. & Glass 
at $5 per carton. It is respondent’s contention that complainant 
sold the same tomatoes to this customer at one price and to re- 
spondent at a dollar more. Complainant contends that this Brok- 
ers Memorandum of Sale had to be issued after the transaction 
took place, since it lists the trailer license number in which the 
tomates were shipped. Complainant states that Seidman could 
not have known the license number of the truck on March 15, 
since these tomatoes were not shipped until March 16. Complain- 
ant’s copy of an invoice covering this shipment is dated March 
16, 1967, and shows the sale (on March 15) at $6 per carton for 
5x6 and 6x6’s. At the bottom of the invoice is a notation, written 
in ink, to adjust 6x6 and larger to $5. 


On the basis of the record, we conclude that respondent has 
failed to sustain its burden of proving the alleged agreement as 
described by Mr. Seidman. At the most, the record supports an 
agreement to modify the contract downward, in the event of a 
market decline, on the date the tomatoes were shipped. 


In view of the foregoing, we conclude that respondent’s failure 
to pay complainant the full agreed purchase price of the tomatoes 
was in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $840, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $840, with interest thereon 
at the rate of 6 percent per annum from April 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,203) 


AURA ORCHARDS v. A. PELTZ & SONS, INC. and MARLBORO 
FREEZERS, INC. PACA Docket No. 2-523. Decided December 
23, 1968. 


Apples—Storage—Failure to order shipment—Breach of contract— 
Undisclosed principal—Statute of funds—Rejection without 
reasonable cause—Resale—Damages—Liability 
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Where respondent A. Peltz & Sons; Inc. was the apparent principal and re- 
spondent Marlboro Freezers, Inc. was the undisclosed principal in the 
purchase of apples from complainant and the resale of the apples by 
complainant was made in good faith due to rejection thereof without 
reasonable cause by respondents, respondents are jointly and severally 
liable to complainant for the difference between the resale price and the 
contract price of the apples, plus incidental damages. 


Paul F. Cunard, Ware, Caulfield, Zamal & Cunard, Woodbury, New Jersey, 
for complainant. 
Richard Maidman, Wiener, Maidman, Goldman & Cooperman, New York, 
New York, for respondents. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondents in connection with 
a transaction involving approximately 7,500 boxes of apples. 


Copies of the Department’s report of investigation were served 
upon respondents and complainant’s attorney. Respondents were 
also served with copies of the formal complaint to which they 
filed a joint answer denying liability and requesting an oral hear- 
ing. 


An oral hearing was held at New York, New York, on April 
23, 1968, at which the parties were represented by counsel. Four 
witnesses appeared and testified, two for complainant and two 
for respondents. Briefs were filed in behalf of complainant and 
the two respondents. 


FINDINGS OF FACT 


1. Complainant is an individual, John B. Smith, Sr., doing 
business as Aura Orchards, whose address is Richwood Aura 
Road, Glassboro, New Jersey. 


2. Respondent A. Peltz & Sons, Inc., is a corporation whose 
address is 1245 Randall Avenue, Bronx, New York. Respondent 
Marlboro Freezers, Inc., is a corporation whose address is Marl- 
boro, New York. At the time of the transaction involved herein, 
each of the respondents was licensed under the act. 
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3. On October 12, 1965, in contemplation of shipment in in- 
terstate commerce, Maurice Peltz and Nelson Peltz, President 
and Vice-President, respectively, of both respondents, accom- 
panied by Joseph Miller, a broker, visited complainant’s farm 
and, after inspection of the apples thereon, contracted to pur- 
chase apples for processing from complainant, the quantity to 
be determined and agreed upon the following day, at a price of 
$3.10 per cwt., plus $5.00 per bulk box storage charge to April 
15, 1966. The Peltzs agreed to pay a deposit of $3,000 and be 
responsible for all damages in the handling of the bulk boxes, 
any loss of the box to be paid at the rate of $10 per box. 


4, For approximately 18 years prior to 1965, Joseph Miller 
had purchased apples, at the direction of Maurice Peltz, for the 
account of A. Peltz & Sons, Inc., including purchases from com- 


plainant in each of the past five years. On October 12, 1965, 


Maurice and Nelson Peltz were purchasing apples only for the 
account of Marlboro Freezers, Inc. but this fact was not revealed 
to complainant or Miller who assumed that the Peltzs were act- 
ing for A. Peltz & Sons, Inc., as in the apst. 


5. On October 18, 1965, complainant notified the broker that 


the equivalent of approximately 7,500 1-1/8 bushel boxes of 
apples would be available under the contract. On the same day, 
the broker conveyed this information by telephone to Maurice 


Peltz at New York City. Peltz agreed to accept this quantity and 
the broker so informed complainant. 


6. On or about November 1, 1965, complainant put the re- 
quired amount of apples in storage and sent his invoice on the 
apples to A. Peltz & Sons, Inc. This respondent received the in- 


voice and made no objection to the terms set forth therein. 


7. During the period mid-November through mid-December 
1965, complainant inquired of the broker, Joseph Miller, as to 
when he might receive the deposit sum of $3,000. Miller asked 


Maurice Peltz for the deposit and the latter said to contact Nelson 


Peltz. The broker visited Nelson Peltz at Marlboro Freezers, Inc., 


and asked when complainant would be paid the deposit and when 
the apples would be ordered shipped. Nelson Peltz informed the 
broker that no apples would be accepted because no contract for 
their purchase had been entered into. 


8. On January 12, 1966, a Federal inspection was made of 


approximately 8,000 bushels of apples in open pallet boxes at 
complainant’s cold storage in Aura, New Jersey. The apples were 
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certified as meeting the requirements of U.S. No. 1 apples for 
processing, 214 inches and up. 


9. During March and April 1966, the parties exchanged the 
following wires: 


8/10/66 Complainant to A. Peltz & Sons, Inc.: 


“ADVISE WITHIN 24 HOURS YOUR INTENTIONS RE- 
GARDING APPLES YOU CONTRACTED FOR IN OC- 
TOBER 1965. IN THE ABSENCE OF A REPLY TO THIS 
WIRE, WE WILL SELL APPLES FOR THE ACCOUNT 
OF WHOM CONCERNED. HOLDING YOU LIABLE FOR 


DAMAGES SUFFERED ON THE ORIGINAL CONTRACT 
PRICE” 


8/10/66 Marlboro Freezers, Inc., and Marlboro Fruit Prod- 
ucts, Co. to complainant: 
“SINCE MR. PELTZ ON BEHALF OF MARLBORO 


FRUIT PRODUCTS, INC. WAS UNABLE TO REACH AN 
AGREEMENT AS TO THE PRICE CONCERNING YOUR 


APPLES ON OCTOBER 12, 1965, WE CAN HAVE NO 
INTENTIONS REGARDING THE REMAINDER OF 
YOUR APPLES” 


4/6/66 Complainant to A. Peltz & Sons, Inc.: 


“IN VIEW OF YOUR FAILURE TO COMPLY WITH CON- 


TRACT AND TAKE DELIVERY OF APPLES WE ARE 
DISPOSING OF THE APPLES FOR THE ACCOUNT OF 
WHOM CONCERNED AND HOLDING YOU LIABLE 
FOR DAMAGES” 


4/6/66 Marlboro Freezers, Inc. and Marlboro Fruit Prod- 
ucts, Inc. to complainant: 


“OUR ANSWER IS THE SAME AS THE WIRE SENT 
YOU ON MARCH 10, 1966” 


10. During the month of April 1966, complainant resold 7,548 
boxes of the contract apples for proceeds of $5,908.48, or a loss 
of $3,679.86 on the agreed purchase price of $3.10 per cwt., 
totaling $9,588.34. The amount of complainant’s loss, $3,679.86, 
plus resale expenses of $309.94 and storage charges of $1,570.00, 













1. There is no evidence in the record concerning Marlboro Fruit Products, Inc. The licens- 
ing records of the Department, of which official notice is taken, show that this corporation 


located in Marlboro, New York, was incorporated on November 10, 1965, and Nelson Peltz 
was an officer. 
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represents a total loss of $5,559.80, no part of which has been 
paid. 


11. An informal complaint was filed March 1, 1966, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The principal issue in this proceeding is whether a contract 
was entered into for the sale of approximately 7,500 boxes of 
apples by complainant to one or both of the respondents. Com- 
plainant alleged in the formal complaint that on or about October 
12, 1965, Maurice and Nelson Peltz, the agents of respondents, 
accompanied by Joseph Miller, came to complainant’s place of 
business and offered to purchase approximately 7,500 boxes of 
apples for $3.10 per hundredweight, and that complainant ac- 
cepted this offer. Respondents in their answer admitted the visit 
of the Peltzs but alleged that complainant’s offered price was 
declined. 


The evidence establishes that at the time of the claimed trans- 
action Maurice and Nelson Peltz were the President and Vice- 
President, respectively, of A. Peltz & Sons, Inc., and Marlboro 


Freezers, Inc. Joseph Miller, a broker residing in Albion, New 
Jersey, has been purchasing apples, at the direction of Maurice 


Peltz, for the account of A. Peltz & Sons, Inc., for the 18 years 
prior to 1965. In each of the years 1960 through 1964, Miller had 


purchased apples from complainant for A. Peltz & Sons, Inc. All 
of the apples were stored at shipping point in open pallet or 


bulk boxes until ordered shipped to A. Peltz & Sons, Inc. where 
they were processed. A bulk box holds the equivalent of 20 1-1/8 


bushel boxes. There is no evidence as to the nature of the opera- 
tions of Marlboro Freezers, Inc. prior to 1965. 


Complainant testified that, following inspection of the apples 
by the Peltzs and Miller, he and Maurice Peltz discussed the sale 
of apples; that he offered to sell at $3.25 per hundredweight and 
Maurice Peltz offered $3.10; and that he agreed to the lower 
price, and said he would determine the quantity available and 
advise Miller the next day. Complainant further testified that the 
next day he determined the quantity to be the equivalent of ap- 
proximately 7,500 1-1/8 bushel boxes and so notified Miller; that, 
subsequently, Miller confirmed to him the purchase of 7,500 
boxes of apples; and that he placed the equivalent of 7,500 boxes 
in storage for Maurice Peltz and sent him an invoice about No- 
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vember 1. Complainant’s exhibits include a copy of his invoice 
dated November 1, 1965, showing the sale to A. Peltz & Sons, 
Inc., of approximately 7,500 boxes of apples on the terms set 
forth in Finding of Fact 3. 


Joseph Miller corroborated the testimony of complainant as to 
the contract negotiations. Miller testified that on October 13 or 
14, he telephoned Maurce Peltz and told him of the quantity 
available and Maurice replied “Take the apples, Joe.” Miller 
further testified that he then confirmed the acceptance with com- 
plainant. 


It appears to be the testimony of Maurice and Nelson Peltz 
that in 1965, due to the addition of storage and processing facili- 
ties at Marlboro Freezers, Inc., the operations of respondents 
were changed in that Marlboro Freezers, Inc., with Nelson in 
charge, was to purchase, store and process the apples, and A. 
Peltz & Sons, Inc., under Maurice, was to handle only frozen or 
processed products. The two witnesses further testified that on 
October 12, 1965, Maurice accompanied Nelson to meet the apple 
growers, and Nelson met complainant and Miller for the first 
time. The Peltzs also testified that they told complainant and 


Miller that Nelson was in charge of the operations in Marlboro 
and that any apples purchased would be for immediate shipment 


to Marlboro because of the large storage facilities added there. 
According to the Peltzs, no apples were purchased because com- 
plainant insisted on storage at his place of business. They denied 
receiving complainant’s invoice. Maurice Peltz testified that Miller 
telephoned him a day or two after the visit and said “I can get 
those apples for you” and he replied “I haven’t anything to do 


with it Joe. You better call Nelson.”’ Nelson testified that he told 
Miller that he did not purchase any apples. 


Miller testified that Maurice Peltz told him on October 12, he 
was building or had built a cold storage plant in Marlboro and 
apples were to be shipped there for the first time, and that Peltz 
also told complainant he had storage at Marlboro. Miller testified, 
however, that it was not until four or five weeks after the trans- 


action that he was told a new corporation, Marlboro Freezers, 
Inc., had been formed. 


It is impossible to reconcile the testimony of Maurice and Nel- 
son Peltz concerning the negotiations on October 12 with their 
statements made during the Department’s investigation of the 
informal complaint. The report of investigation shows that a 
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representative of the Department spoke with Maurice Peltz in 


person on March 8, 1966, and thereafter by telephone on several 
occasions with Nelson Peltz. Both Peltzs stated that they offered 


complainant $2.85 per hundredweight and he refused this offer 
and asked $3.10 which they declined. At no time prior to the oral 


hearing did the Peltzs contend that the failure to reach an agree- 
ment was due to the fact that complainant would sell apples only 


if stored at his place of business whereas they would purchase 
only for immediate shipment. By way of contrast, the broker’s 


testimony as to the negotiations, is consistent with his statements 
made during the Department’s investigation of the informal com- 


plaint. In a letter to the Department dated May 6, 1966, Miller 
stated : 
“During the first week of October 1965, I Joe Miller, along 
with Morris Peltz and son Nelson Peltz, visited John B. 


Smith’s farm, and agreed to a price of $3.10 per cwt. on 
peeling apples, plus $5.00 per bulk box storage. 


“The following day, Mr. Smith called me, and set the amount 
of 7500 Bushels, He was willing to sell A. Peltz. Upon this 


call from Mr. Smith, I immediately called Morris Peltz and 
confirmed the amount of apples and at the agreed price. 


“Morris Peltz agreed on the telephone as to this sale.” 


This letter of Miller also supports his testimony that, in effect, 
he was not told the Peltzs were acting for Marlboro Freezers, 
Inc., and, therefore, he assumed Maurice Peltz was acting for 
A. Peltz & Sons, Inc. as in prior transactions. The fact that com- 
plainant’s invoice shows the apples as being sold to A. Peltz & 
Sons, Inc., is convincing evidence that he was not told the Peltzs 


were representing Marlboro Freezers, Inc. 


It is concluded that the preponderance of the evidence estab- 
lishes (1) that the Peltzs contracted to purchase the apples from 
complainant without disclosing that they were in fact acting for 
Marlboro Freezers, Inc., and (2) that complainant, by the pre- 
vious course of dealing, had the right to assume that the Peltzs 
were contracting for the account of A. Peltz & Sons, Inc.? In 
other words, Marlboro Freezers, Inc. was the undisclosed princi- 
pal and A. Peltz & Sons, Inc., was the apparent principal. 

2. In reaching these inclusions, we have given consideration, as we must, to the fact that 
substantially the same conclusions were reached by the presiding officer who, at the oral 
hearing, had the opportunity to observe the demeanor of the witnesses who testified before 


him. Great Western Food Distributors ». Brannan, 201 F2d 476 (7 Cir. 1958); I. Kallish & 
Sons v. Jarosz Produce Farms, 26 A.D. 1285 (1967). 
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At the oral hearing, the presiding officer denied respondents’ 
motion to dismiss the proceeding because of noncompliance with 
the Statute of Frauds, Uniform Commercial Code 2-201, which 
was in effect in the States of New York and New Jersey at the 
time of the transaction herein. Respondents reasserted this mo- 
tion in their brief. In our view, the ruling of the presiding officer 
is correct. The Statute of Frauds is procedural and, therefore, not 
applicable to proceedings under the Perishable Agricultural Com- 


modities Act. Joseph Rothenberg v. A. Rothstein & Sons, 183 F. 
2d 524 (3 Cir. 1950). 


Respondents’ repudiation of the contract and their refusal to 
pay the deposit and order shipment of the apples constituted a 
rejection without reasonable cause in violation of section 2 of 
the act. Hartland Potato Co. v. Jack Drozdal & Sons, 27 A.D. 
154; Assand v. Bushman, 24 A.D. 375. Where the buyer wrong- 
fully rejects the goods or repudiates the contract, the seller may 


resell the goods concerned and, if such resale is made in good 
faith and in a commercially reasonable manner, recover the dif- 


ference between the resale price and the contract price, together 
with any incidental damages. Earl Pearcy & Co. v. Mayflower 
Products, 27 A.D. 51; Uniform Commercial Code, § 2-706. 


The evidence establishes that during the month of April 1966, 
complainant resold 7,548 boxes of the apples for a total of 
$5,908.48. It appears to be respondents’ position that, to mitigate 
loss, resale of the apples should have commenced in late November 
or December 1965, when complainant was first notified that re- 
spondents would not order shipment of the apples. There is no 
merit to this contention. Under section 2-610 of the Uniform 
Commercial Code, complainant was not required to recognize 
respondents’ anticipatory breach of the contract but could await 
the time for performance by respondents under the contract. 
Sunshine Packing Corp. v. K. B. Frosted Foods Co., 16 A.D. 574. 
See also Denunzio Fruit Co. v. Associated Distributors, 79 F. 
Supp. 117 (S.D. Cal. 1948) affirmed, 188 F. 2d 569 (9 Cir. 1951). 
Complainant chose the latter course and respondents refused to 
order shipment of the apples by April 15, 1966, the final date for 
storage mentioned in the contract. It is concluded that the resale 
was made in good faith and in a commercially reasonable man- 
ner. 


Complainant resold 7,548 boxes of the apples (309,301 pounds) 
for gross proceeds of $5,908.48. Under the contract, the purchase 
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price of these apples was $9,588.34. The difference between these 


two figures, $3,679.86, plus the resale expenses of $309.94 and 
storage charges of $1,570.00, makes a total loss of $5,559.80 
sustained by complainant. Reparation should be awarded com- 
plainant in that amount, with interest. Of course, payment to 
complainant of a total of $5,559.80, with interest, will discharge 
his claim. 


ORDER 


Within 30 days from the date of this order, respondents, joint- 
ly and severally, shall pay to complainant, as reparation, $5,559.- 
80, with interest thereon at the rate of 6 percent per annum from 
May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 





(No. 12,204) 


I. MELTZER & SON, INC. v. B. S. & M. PoTATO COMPANY. PACA 
Docket No. 2-702. Decided December 31, 1968. 


Potatoes—Partnership—Purchase price—Failure to pay—Liability 










Where respondent partnership accepted the potatoes and co-partner Sightler 
was a member of the partnership at time of the transaction, Sightler 
and Mills, doing business as B. S. & M Potato Company, are jointly and 
severally liable to complainant for the agreed purchase price of the 
potatoes. 


Richard B. Pearl, Philadelphia, Pennsylvania, for complainant. 
Respondent George Travis Sightler, pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation of $1,565 against respondent in connection 
with a transaction involving a carload of potatoes in interstate 
commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners. Respondent partner George 
Travis Sightler filed an answer denying liability to complainant 
on the ground that he was not a member of respondent partner- 
ship at the time of the transaction involved herein. Respondent 
partner George Martin Mills did not file an answer. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, neither complainant nor Sightler requested 
an oral hearing. Accordingly, the shortened method of procedure 
was followed as provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant and 
Sightler were given the opportunity to submit evidence in the 
form of an opening and answering statement, respectively. Com- 
plainant did not file an opening statement. Sightler filed an an- 
swering statement. Complainant did not file a statement in re- 
ply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, I. Meltzer & Son, Inc., is a corporation whose 
address is Produce Building, Suite 203, 3301 South Galloway 
Street, Philadelphia, Pennsylvania. 


2. Respondent is and at the time of the transaction involved 
herein was a partnership composed of George Travis Sightler 
and George Martin Mills, doing business as B. S. & M. Potato 
Company, whose address is P. O. Box 98, Elberta, Alabama. At 
the time of the transaction involved herein, respondent was not 
licensed under the act but was subject to license. 


8. On March 29, 1967, contemplating shipment in interstate 
commerce, complainant orally contracted to sell to respondent 500 
50-pound bags of Katahdin potatoes and 400 50-pound bags of 
washed Russet potatoes at $1.65 and $1.85 per bag, delivered 
Elberta, Alabama, respectively, or a total price of $1,565. 


4. On March 31, 1967, complainant shipped potatoes in ac- 
cordance with the contract by truck from Presque Isle, Maine, to 
respondent at Elberta, Alabama. 


5. The truckload of potatoes arrived at Elberta on or about 
April 5, 1967, and was accepted by Mills on behalf of respondent. 
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6. Complainant sent respondent an invoice for the purchase 
price of $1,565, but no part thereof has been paid. 


7. The formal complaint was filed September 28, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The formal complaint in this proceeding was filed against B. S. 
& M. Potato Company, which is alleged to be a partnership com- 
posed of George Travis Sightler and George Martin Mills. Copies 
of the formal complaint were served upon both partners. No an- 
swer was filed by or on behalf of the alleged partnership or by 
Mills. The failure to file an answer constituted an admission of 
the facts alleged in the formal complaint (7 CFR 47.8(c)). 
Sightler filed the following answer in his own behalf: 


“T was not a partner of BS&M Potato Co. after March 9, 
1967. My license expired in March 1967 or the last day of 
March. I do not know and have not had any business or re- 
ceived anything from the Corporation of Meltzer & Sons Inc.” 


The report of investigation includes a copy of the application 
filed by Sightler and Mills with the Department on June 14, 1967, 
for a license under the act as a partnership doing business in 
the name of B. S. & M. Potato Company. The application states 
that the present ownership has conducted business subject to the 
act since January 1, 1967. However, at the end of the application 
appears the following: 


“Mr. Sightler terminated his partnership March 31, 1967, 
confirmed by Mr. Mills. 


C.L.B.” 


The report of investigation also includes a copy of a letter 
dated June 23, 1967, sent to the Department by Charles M. Quinn, 
Manager of complainant’s branch office in Presque Isle. He states 
that the potatoes were sold to respondent on March 29, 1967, and 
shipped on March 31, 1967. Quinn further stated that on June 1, 
1967, he telephoned respondent concerning payment; that he talk- 
ed with a Mr. Brackens who said B. S. & M. Potato Company was 
made up of himself, Sightler and Mills but he (Brackens) was 
no longer connected with the company. Quinn also stated that 
Mills, in a telephone conversation on June 5, promised to send 
complainant a check for the purchase price. 
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The application for license appears to be inconsistent in stating 
that the partnership was in operation from January 1 to the 
date of the application, June 9, 1967, and also stating that Sightler 
was not a partner during April and May. In either event, it is 
concluded that George Travis Sightler was a partner in B. S. & M. 
Potato Company on March 29, the date the contract involved 
herein was entered into. It is further concluded that respondent 
accepted the potatoes; that the potatoes were in accordance with 
the contract; and that respondent has not paid any part of the 
agreed purchase price to complainant. 


Respondent’s failure to pay complainant the purchase price of 
$1,565 is in violation of section 2 of the act (7 U.S.C. 499b), for 
which damages should be awarded, with interest. In view of the 
controversy herein, we think it is appropriate to say that Sightler 
and Mills, doing business as B. S. & M. Potato Company, are 
jointly and severally liable to complainant for the reparation 
awarded herein. Of course, the payment to complainant of a total 
of $1,565, with interest, will discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,565, with interest thereon 
at the rate of 6 percent per annum from May 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,205) 


SCHMIEDING BRos., INC. v. HUMBOLDT Foops, INc. PACA Docket 
No. 2-688. Decided December 31, 1968. 


Green beans—Suitability for freezing—Dumping—Damages— 
Bean and pea seed purchases—Lack of jurisdiction—Liability 


Respondent liable to complainant for contract purchase price of 10 of 13 
truckloads of green beans where respondent failed to establish a price 
adjustment on a truckload of beans which met contract requirements, 
but respondent not liable on 3 truckloads where complainant authorized 
the dumping of 1 load and the other 2 were not suitable for processing 
in breach of contract and had no commercial value. The award of repa- 
ration herein reduced by amount previously ordered paid and by amount 
credited by complainant to respondent for bean and pea seed sold to 
complainant by respondent. Disputed claim with respect to bean and 
pea seed not established to be timely filed or to involve a perishable 
agricultural commodity and so not within jurisdiction of the secretary. 
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Complainant and respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed September 5, 1967, complainant 
seeks reparation of $19,881.52, which is alleged to be the total 


purchase price of $33,008.04 for 13 truckloads of green beans 
sold to respondent, less a payment by respondent of $1,645.90 
and the sum of $11,480.62 due on beans and pea seed purchased 
from respondent. 

A copy of the Department’s report of investigation was served 
upon each party. A copy of the formal complaint was served upon 


respondent. Respondent filed an answer on December 12, 1967, 


claiming damages of $8,869.19 on three of the loads of beans and 
$15,387.00 in connection with the sale of the bean and pea seed. 
Respondent admitted liability in the amount of $7,105.95. Pur- 


suant to section 7(a) of the act, an order was issued against re- 


spondent on January 22, 1968, for the undisputed amount of 
$7,105.95, leaving respondent’s liability for the disputed amount 
for subsequent determination. 


Although the amount of damages claimed in the complaint ex- 
ceeded $1,500, the parties did not request oral hearing. Accord- 


ingly, the evidence in this proceeding was submitted under the 
shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 


statement, respondent filed an answering statement and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 
1. Complainant, Schmieding Bros., Inc., is a corporation whose 


address is P. 0. Box 369, Springdale, Arkansas. 


2. Respondent, Humboldt Foods, Inc., is a corporation whose 
address is P. O. Box 367, Humboldt, Tennessee. At the time of 
the transactions involved in this proceeding, respondent was 


licensed under the act. 
8. During the period August 25, 1966, through September 4, 


1966, contemplating shipment in interstate commerce, complain- 
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ant sold to respondent 13 truckloads of green beans for a total 
price of $33,008.04. The beans were to be shipped in trucks fur- 


nished by complainant and at its expense, and they were to be 
suitable for freezing on arrival. 


4. On or about the dates of sale, complainant shipped 13 loads 


of beans by truck from loading points in the States of Michigan 


and Wisconsin, to respondent in Humboldt, Tennessee. Respondent 
accepted 11 of the loads and used them for processing. 


5. The contract price of the first load of beans shipped to and 
accepted by respondent was $2 per bushel, or a total price of 
$2,194.58. Respondent paid complainant $1.50 per bushel, or a 
total of $1,645.90. 


6. The fourth and fifth loads were shipped on August 29 and 
arrived the same day. At respondent’s request, Federal inspec- 


tions were made of both loads the evening of August 29. The 


fourth load was certified to be 5 percent U.S. No. 1, 5 percent 
U.S. No. 2 and 90 percent culls, with 7 percent foreign material. 
The fifth load was certified to be 4 percent U.S. No. 1, 9 percent 
U.S. No. 2 and 87 percent culls, with 8 percent foreign material. 


Both certificates stated under remarks “Culls include rot, oxidized 


ends, and sour beans.”’ Respondent notified complainant of these 
inspections and, thereafter, dumped them because they were not 
suitable for processing. 


7. The last load of beans was shipped September 4 and arrived 


September 5 or 6. Respondent ordered a Federal inspection which 


was begun at 6 p.m. September 6 and was completed at 11 p.m. 
the same day. The beans were certified to be 60 percent U.S. No. 
2 and 40 percent culls, with 13 percent foreign material. Respond- 


ent notified Gordon McNutt, an employee of complainant, of the 


inspection results and McNutt ordered the beans dumped. Re- 
spondent did so. 


8. On March 14, 1967, complainant credited respondent’s ac- 
count in the amount of $4,125.00 for a load of bean seed purchased 


from respondent. On April 19, 1967, complainant credited re- 


spondent’s account in the amount of $7,355.62 for a load of bean 
and pea seed purchased from respondent. 


9. An informal complaint was filed March 20, 1967, which was 
within 9 months after the causes of action involved herein ac- 
crued. 
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CONCLUSIONS 


There is a controversy concerning four of the 18 truckloads of 
green beans shipped by complainant to respondent. Complainant 


alleged that the contract price of the first load was $2 per bushel, 


or a total of $2,194.58, whereas respondent paid only $1.50 per 
bushel, or a total of $1,645.90. Mr. L. H. Herndon, respondent’s 


President, claimed for the first time in the answering state- 
ment that the beans were not 85 percent U.S. No. 1 on arrival as 


contracted for and that Homer L, Atkins, respondent’s buyer, 


after contacting complainant’s office, reduced the price from $2 
per bushel to $1.50. 


Mr. H. E. Schmieding, complainant’s President, denied that he 
had any notice of the claimed adjustment prior to receipt of re- 
spondent’s check for the lesser sum. Complainant submitted the 


affidavit of Atkins who merely stated that the balance of $548.63 
is due complainant from respondent. Mr. W. M. Stallings, re- 


spondent’s assistant buyer, and Byron Kincaid, an employee in 


respondent’s procurement office, both stated that Atkins changed 
the price after speaking with Schmieding. 


There is no evidence to support the statement of Herndon that 
the contract specified beans of a particular grade. It is concluded 


that there was no express warranty as to grade, quality or condi- 
tion. If it is respondent’s position that complainant agreed to 
reduce the price to $1.50 per bushel, it is concluded that re- 


spondent has failed to sustain the burden of proving such con- 
tention by a preponderance of the evidence. Respondent does not 


contend that the beans were not suitable for processing or that 
they were not in fact used for that purpose. Since respondent 


accepted the first load, it is liable to complainant for the balance 
of the purchase price, $548.63. 


Respondent next contends that the fourth, fifth and last truck- 
loads of green beans were not suitable for processing and with the 
consent of complainant were dumped. Herndon stated that the 
fourth and fifth loads arrived August 29, and were federally in- 
spected and certified to be 90 percent and 87 percent, respective- 
ly, culls. Complainant’s evidence includes the affidavit of the 
driver of the fifth load who stated that he and the driver of the 
fourth load left Plainfield, Wisconsin, on August 27; that they 
arrived at Humboldt Foods, Inc., the afternoon of August 28 at 


which time the beans were in good condition; and that respond- 
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ent’s plant manager had them park until the inspection the next 


afternoon, when the beans were found decayed. Schmieding stated 
that the trucks left August 27 and Atkins stated they arrived the 
afternoon of August 28. 


Herndon, Kincaid and Stallings all state that the two loads 


arrived on August 29. Respondent’s receiving ticket on each load 
is dated August 29 and signed by Stallings. Each contains a hand- 
written notation “Notified Schmieding after delivery—showing 


decay H.L.A.” Apparently, the notation and initials are those of 
Atkins. In addition, complainant’s own invoices state that the two 
loads were shipped August 29. On the basis of the evidence, it is 
concluded that the two loads arrived and were inspected on August 
29, and that the beans had no commercial value and were dumped. 
Admittedly, complainant was notified of respondent’s complaint 


on both loads. Since the beans had no value, respondent is not 
liable for the total purchase price of $6,121.32. 


As to the last load, Herndon stated that it arrived September 


6; that Federal inspection the same day found the beans to be 40 
percent culls and 60 percent U.S. No. 2; and that Gordon McNutt 
of complainant’s office, when notified of the inspection, told re- 
spondent to dump the load. This statement is supported by those 
of Stallings and Kincaid. Respondent’s receiving ticket, dated 


September 6 and signed by Stallings, contains the following nota- 
tion “Dump. Order from Gordon McNutt.” 


Complainant contends that this load arrived late on September 


5 in good condition but was not inspected until late the next day, 
and that “we were not notified that it was being dumped until 
the truck driver called in.”” Atkins statement supports complain- 
ant’s contention. According to Atkins, there was a delay of 18 
to 24 hours in inspecting the beans due to a breakdown in re- 
spondent’s plant and also a backlog of trucks to be unloaded. 


Complainant submitted no evidence to rebut respondent’s evi- 
dence that McNutt authorized dumping of the beans. It is con- 
cluded that respondent dumped the beans under authority from 
complainant and, therefore, respondent is not liable for the pur- 


chase price of $2,747.87. 


The final matter is respondent’s claim with respect to the bean 
and pea seed sold to complainant. Respondent alleged in its an- 
swer filed December 12, 1967, that subsequent to the transactions 


involving green beans, complainant purchased from respondent 
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bean and pea seed for a total price of $15,387, which amount is 


due and owing to respondent. Section 6(a) of the act requires 
that a complaint be filed within 9 months after the cause of ac- 


tion accrued (7 U.S.C. 499f). There is no evidence here as to 


when respondent’s alleged cause of action accrued. Furthermore, 
the jurisdiction of the act extends only to fresh fruits and 
vegetables (7 U.S.C. 499a). In our opinion, bean or pea seed is 


not a fresh fruit or vegetable and respondent has presented no 


evidence to show otherwise. Accordingly, it is concluded that re- 
spondent has failed to sustain the burden of proving that its 


claim is within our jurisdiction. 


To summarize, on the green bean transactions, respondent owes 
complainant a balance of $548.63 on the first load accepted and 
$21,944.32, the purchase prices in full of the other 10 loads ac- 


cepted, or a total of $22,492.95. Deducting the amount of 


$11,480.62 credited by complainant to respondent’s account for 
the seed, and the $7,105.95 awarded to complainant in the order 
issued January 22, 1968, leaves a balance due complainant of 


$3,906.88. The failure of respondent to pay this amount to com- 


plainant is in violation of section 2 of the act for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,906.38, with interest thereon 


at the rate of 6 percent per annum from October 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,206) 


BARNEY SACHE v. MARTIN I. TWEDDLE. PACA Docket No. 2-1111. 
Order issued December 9, 1968. 
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(No. 12,207) 


MENDELSON-ZELLER Co., INC. v. J. A. MACDONALD BROKERAGE 
Co. and/or JOSEPH WEDNER & SON Co. PACA Docket No. 
2-948. Order issued December 31, 1968. 


(No. 12,208) 


POWER RANCHES, INC. v. Low’s Ezy-Fry POTATO COMPANY. 
PACA Docket No. 2-947. Order issued December 31, 1968. 
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SEALD-SWEET SALES, INC. v. CERTIFIED GROCERS OF ILLINOIS, 
Inc. PACA Docket No. 2-1104. Order issued December 3, 


1968. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,210) 


HAROLD H. KASTNER Co. v. MILFORD PACKING Co. INc. PACA 
Docket No. 2-1047. Order issued December 31, 1968. 


(No. 12,211) 


THE ISAACSON COMPANY, INC. v. CENTRAL PRODUCE Co., INC. 
PACA Docket No. 2-1139. Order issued December 31, 1968. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,212) 


BILL MARTINO PRODUCE v. CLARK PRODUCE. PACA Docket No. 
2-1129. Reparation of $314.80 with 6 percent interest from 
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in order issued December 6, 1968. 
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No. 2-1134. Reparation of $1,278.35 with 6 percent interest 
from July 1, 1968, awarded complainant against respondent 
in order issued December 23, 1968. 


(No. 12,218) 


DECK PRODUCE Co. v. J. W. ASHLEY FEED MILL. PACA Docket 
No. 2-1136. Reparation of $6,604.50 with 6 percent interest 
from May 1, 1968, awarded complainant against respond- 
ent in order issued December 23, 1968. 
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(No. 12,219) 


HALF MOON FRUIT & PRODUCE Co. v. L. GEORGE Co. PACA 
Docket No. 2-1140. Reparation of $7,113 with 6 percent in- 


terest from September 1, 1968, awarded complainant against 
respondent in order issued December 23, 1968. 


(No. 12,220) 


PAUL NIESLANIK v. TRI-CITY PRopDUCE, INC. PACA Docket No. 
2-1141. Reparation of $1,021.25 with 6 percent interest from 
April 1, 1968, awarded complainant against respondent in 
order issued December 24, 1968. 
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QUILLER & ORINGDULPH v. BESS BROKERAGE COMPANY. PACA 
Docket No. 2-1142. Reparation of $1,480.85 with 6 percent 
interest from June 1, 1968, awarded complainant against 
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THOMPSON DISTRIBUTING COMPANY v. BESS BROKERAGE COMPANY. 
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respondent in order issued December 31, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,223) 


STANLEY LABANOWSKI, JR. v. FRADEN’S PRODUCE, INC. PACA 
Docket No. 2-1131. Order issued December 11, 1968, 


(No. 12,224) 


FRANK B. CONSTANTINE v. CENTRAL PRODUCE Co., INC. PACA 
Docket No. 2-655. Order issued December 18, 1968. 
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De CorDOVA, RUSSELL, WALKER B. PORTER, and Mrs. 
JAMES E. Pitts (PreGGy PiTTs), d/b/a GROESBECK 
COMMISSION COMPANY. P&S Docket No. 3943. Ship- 
pers’ proceeds—Bond—Cease and desist—Consent 


DEL CuRTO, RENO, RICHARD DEL CuURTO, and LAVERN 
BROWDER, d/b/a DEL CurTO MEAT Co. P&S Docket 
No. 4078. Packer—Failure to pay—Cease and de- 
I ii ise ci scien Ridsse ecdclea thar eeu 


DEMENT, R. W., d/b/a RALEIGH STOCKYARD. P&S Docket 
No. 3983. Market agency and dealer—Shippers’ 
proceeds—Failure to remit—Cease and desist— 
I xo scroa a. on rosso adaaeeeee. Be avcldde aad 


DENNY, JACK F, P&S Docket No. 3453. Suspension 
ENE 5 tern uninugitienuoueanmateae ees 


DESARRO LIVESTOCK CO., and JOSEPH JACK DESARRO. 
P&S Docket No. 3856. Failure to pay—lInsolvency 
—Suspension of registration—Consent ...................... 


DEVEREAUX, A. W. P&S Docket No. 3911. Failure to 
pay when due—Cease and desist—Consent .............. 


DOooNnaN, CHRISTY H. P&S Docket No. 4003. Failure to 
pay—Cease and desist—Insolvency—Suspension of 


DOO As bsissSspsrstcti RS URE RE RL ecnicirecrne 


DRAUGHON, DONNIE Mack. P&S Docket No. 3935. In- 
solvency—Suspension of registration—Default ...... 


DuNLAP, FLoyp. P&S Docket No. 4000. Failure to pay 
—Suspension of registration—Default .................... 


DURBIN, FRANK E., d/b/a MOLINE AUCTION COMPANY. 
P&S Docket No. 3985. Shippers’ proceeds—Sales 


to employees—Cease and desist—Consent ............... 


FAIRBANK, ARNOLD, d/b/a ARNOLD FAIRBANK CATTLE 
CoMPANY. P&S Docket No. 3683. False weights— 
Invoices—Payment—Records—Suspension of regis- 


ID ih tte. adaety ines nits: tisitaaealeriaeataiaaindi eda acer: 


Supplemental order—Suspension effective January 


UE et, ee ere 


Stay order—Pending outcome of court appeal ...... 


FAIRGROUND SALE COMPANY, INC. v. ARTHUR SCAR- 
BROUGH, PAUL KILPATRICK, BILL PADEN and SHEN- 
ANDOAH LIVESTOCK AUCTION, INC. P&S Docket No. 
3574. Reconsideration—Amended complaint timely 
filed—Prior order amended 


1573 
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FAMBROUGH, HARVEY R. P&S Docket No. 4055. Failure 
to pay—Suspension of registration—Consent 


FARMERS COOPERATIVE MARKET, INC. P&S Docket No. 
8929. Short weighing — Willfulness — Sanctions 
warranted—Suspension of registration .....................0..cc:ccee 1230 


Supplemental order—Suspension effective Decem- 
ber 3, 1968 


FARMERS MARKETING SALES Corp., INC. v. GLEN WENZL, 
d/b/a WENZL CATTLE COMPANY. P&S Docket No. 


3878. Sites sath a att of disclosed 
principal . 


FIELDER, FRANCIS, d/b/a FIELDER SALE BARN. P&S 
Docket No. 3898. Insolvency—Suspension of regis- 


tration—Default 


FISCHER, WILLIAM J., d/b/a DAKOTA-ILLINOIS CATTLE 
COMPANY v. PAUL HEILSHOV, JR., Owner, HAMPTON 
AvucTION INc. P&S Docket No. 3873. Jurisdiction 
—Dealer—Dismissal of complaint 


FORTENBERRY, HERSHEL, d/b/a PRENTISS STOCKYARD. 
P&S Docket No. 3899. Shippers’ proceeds account 
—Failure to pay—Insolvency—Cease and desist— 
Bonding requirements—Suspension of registration 
—Consent 


Foss Livestock, INc. P&S Docket No. 3926. Bonding 
requirements—Cease and desist—Consent 


FOTENOS BROTHERS, a/k/a FoTenos Bros. MEAT Co., 
Inc. and FoTENos Bros. MEAT Co. P&S Docket No. 
3958. Packer—Failure to pay—Cease and desist .... 


GEORGE, PAUL. P&S Docket No. 3903. Failure to pay— 
Insolvency—Suspension of registration—Consent 


GoL-PAK CORPORATION. P&S Docket No. 3848. Packer 
—Offer of payments of money to promote sales— 


Cease and desist 
GraBow, Gus. P&S Docket No. 4041. Market agency 


—Insolvency—Suspension of registration—Consent 
GREEN, CHARLES C. P&S Docket No. 3909. Failure to 

pay—Drafts—Cease and desist—Bonding require- 

ments—Suspension of registration—Consent 


HALBERT, EUGENE. P&S Docket No. 4018. Bonding re- 
quirements—Cease and desist—Consent 
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Hanson, L. S., d/b/a Fr. Prerre Livestock COMMIS- 
SION COMPANY. P&S Docket No. 3835. Stay order 


vacated—Motion for mitigation of sanction denied 


HEGGEMEIER LIVESTOCK Co. and W. S. HEGGEMEIER. P&S 
Docket No. 3984. Failure to pay—Condemned scale 
—Records—Cease and desist—Bond—Suspension 


of registration—Consent 


HENDERSON, BAILEY v. WILLIAM M. PoRTER and UNION 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
3901. Dismissal—Settlement 


HERNDON, D. C., d/b/a SAMSON LIVESTOCK AUCTION. 
P&S Docket No, 4075. Bonding Sep 
Suspension of registration—Consent ........... miccunaauiaceis, 


Herr, T. ROBERT. P&S Docket No. 4087. Parnes 
Suspension of registration—Consent ....................ccccccceceeeseeee 1507 


HIGHMORE LIVESTOCK EXCHANGE v. TED PERRION and 
THE HAAS LIVESTOCK COMMISSION COMPANY. P&S 


Docket No. 3828. Market agency—Application of 
proceeds to antecedent debt where defrauded seller 


Hitttop Darry Farms, Inc. P&S Docket No. 3919. 
Failure to pay—Suspension of registration—Consent 


Honpbo LIvEstock AUCTION Co., INC. v. MARSHEL RILEY, 
WarD CENTER, BILL CENTER, KARNES CITY LIVE- 
STOCK AUCTION, INC., and Bos ANDERS. P&S Docket 
No. 3965. Dismissal—On motion of complainant 


INTERSTATE LIVESTOCK COMMISSION COMPANY v. GEORGE 
ANDREW VOYTUS and SAM MANCINI. P&S Docket 


No. 3746. Purchase based in fraud—Recovery by 
defrauded agent—Bona fide purchaser not liable 


JARRETT, HowarD F. P&S Docket No. 3966. Insolvency 
—Bonding requirements—Suspension of registra- 
tion—Consent 


JAYSON INC., d/b/a TAMA LIVESTOCK AUCTION and 
JOHN W. RHODES. P&S Docket No. 3945. Shippers’ 
proceeds—Accounts of sale—Insolvency—Suspen- 
sion of registration of corporate respondent—Consent 

KITTRELL, GEORGE P. P&S Docket No. 3894. False 
weights—Suspension of registration 


Supplemental order—Effective date of suspension 





1576 CUMULATIVE LIST OF DECISIONS REPORTED 27 A.D. 


Packers and Stockyards Act, 1921—Cont. 
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KroxstroM, H. R., and A. MARTIN BAUGHER, d/b/a 
CHANUTE LIVESTOCK AUCTION v. GLENN CLARK, 
d/b/a GLENN CLARK CATTLE Co., and MIKE O’Con- 
Nor. P&S Docket No. 3905. Agent—Liability of 
disclosed principal—Rejection—Damages 

L. W. GARDNER COMPANY v. QUINN CHLARSON, JOHN 
KupKA and K. C. Livestock COMPANY. P&S Docket 
No. 3863. Partnership—Liability 


LipE, HENRY L., and DONALD W. LIDE, d/b/a Woop 
County LIVEsTOcK AUCTION COMPANY. P&S Docket 
No. 4050. Market agency—Shippers’ proceeds ac- 
count deficiency—Cease and desist—Consent 


LIMESTONE CATTLE COMPANY. P&S Docket No. 3940. 
Insolvency—Bond—Cease and desist—Consent 


LOMEO, SIMON and JACK LOMEO, d/b/a LOMEO 
BROTHERS. P&S Docket No. 3922. Misrepresenta- 
tion—Ownership of livestock—Cease and desist— 
Consent 


LONCZYNSKI, THADDEUS. P&S Docket No. 4036. Failure 
to pay—Suspension of registration—Consent 


LOVELAND PACKING COMPANY, INC. P&S Docket No. 


3963. Packer—False weights—Cease and desist— 
Consent 


LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3860. Market agency and dealer—Misuse of ship- 
pers’ proceeds—Employee purchases—Suspension 
of registration 


Supplemental order—Effective date of order to be 
June 5, 1968 


Stay order—Pending court appeal 


Stay order vacated—Court appeal dismissed Oct. 
22, 1968, by Circuit Court of Appeals for Fifth 
Circuit 


LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 
3975. Rates and charges—Dismissal 


MARKET AGENCIES AT Fort WorTH Stock Yarps. P&S 
Docket No. 445. Continuation of rates and charges 


MARKET AGENCIES AT KANSAS CiTy Stock Yarps. P&S 
Docket No. 311. Rates and charges — Proceeding 
vacated and dismissed under Regulations § 203.11 
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MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Continuation of rates and 


Proceeding vacated pursuant to Regulations § 203.11 


MARKET AGENCIES AT THE Sioux CITY STOCK YARDs, 
Sroux City, Iowa. P&S Docket No. 308. Rates and 
charges—Proceeding vacated pursuant to Regula- 
tions § 203.11 


MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Continuation of 
rates and charges 


McCAamMPBELL, O. B. P&S Docket No. 4054. Failure to 
pay—Suspension of registration—Consent 


McCLAIN, Paut B. P&S Docket No. 3950. Failure to 
pay—Cease and desist—Consent 


McDONNELL, GEORGE. P&S Docket No. 4057. Market 
agency—Shippers’ proceeds—Change in business— 
Insolvency—Suspension of registration—Consent 


McINTOSH, WILLIAM C. P&S Docket No. 3939. Bond— 
Suspension of registration 


MELLINGER, JOHN K. v. THE UNION STOCK YARD CoM- 
PANY. P&S Docket No. 4008. Stockyard services— 
Safeguarding during nonbusiness hours — Disap- 
pearance of animal after sale 


MERRIMAN, CHARLES E. P&S Docket No. 3995. Failure 
to pay—Cease and desist—Consent 


METTER, CECIL F., d/b/a LANCASTER SALES YARD. P&S 
Docket No. 3743. Suspension terminated 


MEYER, GEORGE E., d/b/a Forrest LIVESTOCK SALES. 
P&S Docket No. 3936. Market agency—Insolvency 
—Suspension of registration—Consent 


MIDTOWN VEAL & MuTTON Co., INc. P&S Docket No. 
3932. Packer—Failure to pay—Cease and desist— 
Consent 


MILLER, FRED R. P&S Docket No. 3998. Shippers’ pro- 
ceeds—Accounts of sale—Cease and desist—Default 


MILLER, HAROLD G., and HAROLD H. NeEuporFr. P&S 
Docket No. 3768. False snag entrar of 
registrations—Consent 
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MILLER, JAMES J., and HENRY KINNEY, SR. P&S Docket 
No. 3970. Market agency—Shippers’ proceeds— 
Cease and desist—Consent ; 


MILLS, ARTHUR ANDREW. P&S Docket No. 4032. Bond- 
ing requirements—Cease and desist—Consent ..................60 1261 


Moore, LAWRENCE E. v. Jack D. and Betty T. HUNT, 
d/b/a Hunt Catrte Co. P&S Docket No. 3725. 
Dismissal—Motion of parties 


Mora LIVESTOCK MARKET, INC. P&S Docket No. 4046. 
Failure to pay—Insolvency—Suspension of regis- 
tration—Consent 


MunsgEE, G. K. v. Everett L. (LEE) BABcocK, d/b/a 
Cc. T. & H. Company. P&S Docket No. 3888. Dis- 
missal—Settlement 


NASHVILLE UNION STock YarpDs, INc. P&S Docket No. 
291. Continuation of rates and charges 


NETTZ, KENNETH E. v. CurTIS F. JOHNSON. P&S 
Docket No. 3866. Breach—Damages—Default 


NICKELL, LOREN V. P&S Docket No. 4058. Bonding 
requirements—Cease and desist—Consent 


NORRED, DONNIE WAYNE. P&S Docket No. 3994. Bond- 
ing requirements — Suspension of registration — 
Default 


OSWALD, DALE, d/b/a DALES SALES BARN. P&S Docket 
No. 4022. Bonding requirements—Cease and desist 
—Consent .............0.... 


PARTIN, FELIX, JR., a/k/a BEARCAT PARTIN, and AUBREY 
Houipy, a/k/a PistoL Houtipy. P&S Docket No. 
8964. False weights — Misrepresentation — Cease 
and desist—Consent .................... 


PEAcOcK, ROBERT A. P&S Docket No. 3993. Bond— 
Cease and desist—Default 


Poovey, NOLAN E., JR., d/b/a Poovey CaTTLe Co. P&S 
Docket No. 3937. Failure to pay when due—Sus- 
pension of registration 


PoWELL Livestock, Inc. P&S Docket No. 3957. Failure 
to pay when due—Cease and desist—Consent 


PowLenDGE, S. C. P&S Docket No. 3947. Bond—Cease 
and desist—Default 
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PROSSER LIVESTOCK MARKET, INC. P&S Docket No. 
8974. Rates and charges—Dismissal ...... 


QUATTLEBAUM, B. C. v. ELMER SCHUTT and TOM REED. 
P&S Docket No. 3834. Agent—Liability of dis- 
closed principal—Damages 


Stay order 
Petition to reconsider—Dismissed 


RILey, E. L. P&S Docket No. 3988. Bonding require- 
ments—Suspension of registration—Consent 


ROSEN MEAT PACKING Co., INc. P&S Docket No. 4011. 
Packer—Failure to pay—Cease and desist—Consent 


RUMMONDS Bros. RANCHES v. WENTZ Bros. LIVESTOCK 
AucTIONn, INc. P&S Docket No. 4002. Quantity 
purchased — Weight basis — Misunderstanding — 
Dismissal 


RUSHVILLE COMMUNITY SALE Barn, INc. P&S Docket 
No. 3979. Bond — Suspension of registration — 
Consent 


Suspension terminated 


SANDS, KENNETH H. P&S Docket No. 3918. Bond— 
Cease and desist—Default .. 


SCHMITZ, KurTz G., and H. G. SILVA, d/b/a PRIME 
MEAT Propucts. P&S Docket No. 3884. Packer— 
Failure to pay when due—Cease and desist—Dis- 
missal of complaint against Silva 


ScrrPo, SEBASTIAN, d/b/a MIDDLESEX LIVESTOCK AUC- 
TION. P&S Docket No. 3879. Market agency — 
Shippers’ proceeds account—Suspension of regis- 
tration—Default 


Supplemental order—Suspension to be effective 
GEE Wie IEE «rece cvs sida cxicv ess extacestosanessesetunes : 


SELF, Mary E., d/b/a SELF LIVESTocK. P&S Docket No. 
3931. Bond—Suspension of registration—Default 


SHERMAN, NORMAN, d/b/a L & B Horse SALE. P&S 
Docket No. 4033. Bond—Suspension of registra- 
tion—Consent 


S1oux City Stock Yarps. P&S Docket No. 425. Con- 
tinuation of rates and charges 
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SKELTON, FLoyD, and LEON SKELTON. P&S Docket No. 
3978. Market agency—Shippers’ proceeds—Cease 
and desist—Consent . 


SNAVELY, W. W. P&S Docket No. 4038. Packer — 
Failure to pay—Cease and desist—Consent 


STEWART AND WHITE, INC., d/b/a PATES STOCKYARD. 
P&S Docket No. 4007. Bond—Suspension of regis- 
tration—Default 


Suspension terminated ..... 


SUPERIOR PACKING COMPANY, INC. P&S Docket No. 
3951. Packer—Failure to pay—Cease and desist 
IIE Sssccccasessbdecehsactesuadncartetenks 


SVENDSEN, WILLIAM, and LESLIE NELSON, d/b/a DAw- 
SON LIVESTOCK SALES PAVILION. P&S Docket No. 
2559. Suspension terminated as to William Svendsen 


TANAKA, BEN. P&S Docket No. 3913. Bonding require- 
ments—Cease and desist—Default . ' 


TAYLOR, HARLAND J. v. LEO HAYDEN, Davip Truss, and 
SIDNEY LIVESTOCK SALES PAVILION, INC. P&S 
Docket No. 3900. Commissions—Wrongful deduc- 
tion—Recovery of—Incidental damages 


THOMPSON, JAMES W. P&S Docket No. 3920. Insol- 
vency—Suspension of registration—Consent 


THOMPSON, ROBERT. P&S Docket No. 3893. Failure to 
pay—Suspension of registration—Default 


TOWNSEND, Roy C., d/b/a MADISON Stock Yarps. P&S 
Docket No. 3799. Market agency—False weights 
—Suspension of registration 


Tucker, L. C., and SHELBY TUCKER, d/b/a L. C. 
TucKER & Son. P&S Docket No. 4040. Failure to 
pay—Insolvency—Suspension of registration—Con- 


UinTA SALES BARN v. QUINN CHLARSON and JOHN 
Kupka, d/b/a K. C. Livestock CoMPANy. P&S 
Docket No. 3938. Partnership—Liability 


UNION STOCK YARDS COMPANY OF OMAHA (LTD.) P&S 
Docket No. 344. Continuation of rates and charges 


VALLEY MEAT COMPANY, INC. P&S Docket No. 3895. 
Packer—Failure to pay—Cease and desist—Default 
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VERNON STOCKYARDS Co., INc. P&S Docket No. 4035. 
Bond—Cease and desist—Consent ............... 


W & W LIVESTOCK ENTERPRISES, INC. P&S Docket No. 
3980. Failure to ee of registration 
—Consent . 


WASHINGTON LIVESTOCK AUCTION MARKET. P&S Docket 
No. 3977. Rates and charges—Dismissal of pro- 
ceeding aaimeni es 


WEIL, LoTHAR. P&S Docket No. 3880. Suspension 
terminated 


WHicHaM, J. R., Sr., P&S Docket No. 3942. Failure 
to pay—Suspension of registration—Consent . 


WILDERSPIN, LONNIE R., VirGIL ALEX MILLS, and 
LOWELL M. ROSENTHAL. P&S Docket No. 3907. 
Packer—Failure to pay—Cease and desist 


WILLIAMSTOWN STOCKYARDS, INC. P&S Docket No. 3946. 
Market agency — False weights — Suspension of 
registration—Consent 


WILSON-FLYNN-LAWS LIVESTOCK COMMISSION COM- 
PANY, INC. P&S Docket No. 4013. Shippers’ pro- 
ceeds—Sale of consigned livestock to employees— 
Financial aid—Account of sale and purchase— 
Cease and desist—Consent ........................ 


WooDWARD, GEORGE C., d/b/a CENTURY MEAT PACKING 
Co. P&S Docket No. 4061. Packer—Failure to pay 
—Cease and desist—Consent 


WorLEY, HASKELL. P&S Docket No. 3896. Failure to 
pay—Drafts—Cease and desist—Consent . 


Youne, Guy. P&S Docket No. 3934. Bond—Cease and 
desist—Consent 


Proceeding Under § 202.3(b) of Rules of Practice. Sioux 
City Stockyards Rule 17 


COURT DECISIONS 


ARMOUR AND COMPANY v. UNITED STATES. 7th Cir. 
October 17, 1968. Reversing Judicial Officer’s deci- 
sion and order (26 A.D. 484). Bacon sales promo- 
tion — Coupon refunds — “Below cost sales” — 


“Unfair practice” 
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Swirt & CoMPANY »v. UNITED STATES, AMERICAN 


Stores COMPANY v. UNITED STATES. 7th Cir. April 
1, 1968. Affirming Judicial Officer’s decision and 
order (25 A.D. 779). Packers—Non-competitive 
purchase of lambs—Price agreement—Cease and 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 


A. C. CARPENTER, INC. v. GOLD-N-RipE BANANA CO., 
Inc. PACA Docket No. 2-852. Dismissal—Settlement ........ 


A. C. CARPENTER, INC. v. Mip-STATE PRODUCE Co. INC. 
PACA Docket No. 2-1017. Default 


A, LEVATINO AND SONS FRUIT AND Propuce, INC. v. 


JOSEPH BRICKMAN. PACA Docket No. 2-921. Ac- 
ceptance—Failure to pay—Petition in bankruptcy 


Stay order 


Petition for reconsideration—Dismissed 


A & V Farms, INc. v. ZAMBITO PropucE Co. PACA 
Docket No. 2-680. Dismissal—Settlement . 


ADAMS BROTHERS PRODUCE COMPANY, INC. v. LEO TILL- 
MAN PRODUCE COMPANY. PACA Docket No. 2-894, 
EET 

ADAMS BROTHERS PRODUCE Co., INC. v. TATUM PRODUCE, 
Inc. PACA Docket No. 2-901. Default 

ADAMS PACKING ASSOCIATION, INC. v, APPALACHIAN 
Propuce, Inc. PACA Docket No. 2-1121. Default 

At HARRISON COMPANY v. DINO’s PropuceE. PACA 
Docket No. 2-1011. Default 


AL HARRISON COMPANY, DISTRIBUTORS v. COLIMA 


BANANA BROKERAGE. PACA 
Default 


AL HARRISON COMPANY DISTRIBUTORS v. ED NAHAS & 


Sons, INc. PACA Docket No. 2-1078. Default 


AL HARRISON COMPANY DISTRIBUTORS v. Buppy TILL- 
MAN. PACA Docket No. 2-1074. Default 
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ALBANY FROZEN Foops, INC. v. INTERNATIONAL GOUR- 
MET Provucts, Inc. PACA Docket No. 2-1082. Default 


ALEXANDER MARKETING COMPANY v. LEO TILLMAN PRo- 
DUCE COMPANY. PACA Docket No. 2-842. Default 


ALLEY, PAuL E. PACA Docket No. 2-858. Failure to 
issue memoranda of sale—Failure to pay—Publi- 
cation of facts—Default 


AMEX BROKERAGE Co. PACA Docket No. 2-1043. Joint 
account purchaser—Failure to disclose status— 
Suspension of license—Consent 


ANASKY, ALEXANDER v. EASTERN POTATO DEALERS. 
PACA Docket No. 2-570. Condition on arrival 


ANDERSON FEED & PRODUCE Co. v. PAN-REDDI POTATO 
SERVICES, INC. PACA Docket No. 2-1001. Default 


ANDREW S. CHAUVIN AND SONS VEGETABLE CO. v. BEN 


BaBE SHARGAA. PACADocket No. 2-1095. Default . 


ANTHONY GAGLIANO & Co., INc. v. ANTHONY JENNARO. 
PACA Docket No. 2-768. Jurisdiction—Timeliness 
of complaint—Account stated—Allocation of payment 

ANTIGO POTATO BROKERAGE EXCHANGE v. FRANKS DIS- 


TRIBUTING COMPANY. PACA Docket No. 2-910. 
Delivered sale—Size and condition—Breach—Re- 
sale—Transit risk Q at 


ANTIGO POTATO BROKERAGE EXCHANGE v. JOHN C 
WASHINGTON PropUcE CoMPANY and/or RALPH 
BoEHMER. PACA Docket No. 2-673. Broker— 
Guaranty of payment not established—Liability 
of purchaser 

ARNOLD J. RODIN, INC. v. JOHN T. MCKENzIE. PACA 
Docket No. 2-714. Delivered sale—Notice of desti- 


nation—Breach of grade—Damages 


Petition for reconsideration—Dismissed 


AURA ORCHARDS v. A. PELTzZ & Sons, INC. and MARL- 


BORO FREEZERS, INC. PACA Docket No. 2-523. 
Storage—Failure to order shipment—Breach—Un- 
disclosed principal—Statute of Frauds—Rejection 
without reasonable cause—Resale—Damages 


AvusTIN WHIGHAM Propuce v. Buppy TILLMAN. PACA 
Docket No. 2-913. Default eee ae) 


B & L PRODUCE ofr ARIZONA, INC. v. INTERFRUIT, INC. 
PACA Docket No. 2-765. Default 
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BALL Bros. PRODUCE COMPANY v. SAM PETRO PRODUCE. 
PACA Docket No. 2-709. Dismissal—Settlement 


BARKER FARMS v. DALE’s PropuceE. PACA Docket No. 
2-1135. Default ; 2s x 2. 


BARKLEY COMPANY OF ARIZONA v. SALISCH PRODUCE Co., 
Inc. PACA Docket No. 2-1006. Default ..... 


Stay order 
Motion to reopen after default—Granted . 


BARKLEY, DONALD v. Jo—E BELSON. PACA Docket No. 


2-670. Consignment—Fiduciary duty—Unauthor- 
ized diversion 


BARKLEY, DONALD v. MOORE & REESE PRODUCE Co. INC. 
PACA Docket No. 2-1058. Default 


BARKLEY, DONALD v. SAM PETRO PRODUCE. 
Docket No. 2-836. Default 


BarRNES & ATKINSON, INC. v. HILL’s Propuce, INC. 
PACA Docket No. 2-734. Default 


Basso FARMS v. FRED KARAM & SON. PACA Docket 
No. 2-511. Dismissal—Settlement ......... 


BATTAGLIA FruIT COMPANY, INC. v. JACK KIRBY PRO- 
puUcE Co. PACA Docket No. 2-942. Default 


BATTAGLIA PRODUCE SHIPPERS, INC. v. LEO BACHNER, 
Inc. PACA Docket No. 2-728. Default 


BAXTER PACKING COMPANY v. HILLS-KORVETTE SUPER- 
MARKETS. PACA Docket No. 2-723. Cherries—No 
express warranty as to grade—Suitable shipping 
condition—Wrongful rejection—Resale 


BELSON, JOE v. CONNECTICUT REGIONAL FruIT & PrRo- 
DUCE Co., Inc. PACA Docket No. 2-1018. Default 


BieGi, FEuIx A., d/b/a FaB PropucE COMPANY. PACA 
Docket No. 2-850. Failure to pay—Publication of 


BrLL MARTINO PRODUCE v. CLARK Propuce. PACA 
Docket No. 2-1129. Default 


Bos Cat PropUCE COMPANY v. MARTORI Bros. Dis- 
TRIBUTORS. PACA Docket No. 2-677. Contract 


specification — Good delivery standards — Partial 
condemnation of shipment—Promptness of resale 
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BODINE PRODUCE Co., INC. v. KOTKIN PRODUCE, INC. 
PACA Docket No. 2-671. Delay in transit—Breach 
of contract not established 

BoDINE PRODUCE Co., INC. v. MCDONNELL & BLANKFARD 
and/or NaT SPECTOR & SON. PACA Docket No. 
2-724. Weight requirements—Meeting of the minds 
—Absence of contract—Broker—Reasonable value 


Petition for reconsideration—Dismissed 


Boston TOMATO Co., INC. v. R. I. Tomato Co. PACA 
Docket No. 2-917. Default 


BRAND Bros. Propuce, INc. v. JACK KIRBY PRODUCE Co. 
PACA Docket No. 2-1031. Default 


BRONSTEIN & ROVNER, INC. v. SENTER & CORGAN, INC. 
PACA Docket No. 2-784. Dismissal—Motion of 
complainant 

BROWN FRuItT Co. PACA Docket No. 2-952. Broker— 
Misrepresentation of prices—Suspension of license 
—Consent .... 


BROWN FRuitT Co. v. JOPLIN FRuIT Co. and also d/b/a 
Four STATE PRODUCE SERVICE. PACA Docket No. 


2-814. Default .............. 


Bruce CHURCH, INC. v. CONTINENTAL Propuce, INC. 
and/or EDWARD MAYBERRY. PACA Docket No. 
2-705. Consignment—Failure to account and remit 


Bruce CHURCH, INC. v. H. TANNER Propuce, INc. 
PACA Docket No. 2-766. Default 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRODUCE 
Co., Inc. PACA Docket No. 2-965. Default 


BUSHMAN BROKERAGE, INC. v. MooRE & REESE PRODUCE 
Co., Inc. PACA Docket No. 2-967. Default 


BUSHMAN BROKERAGE, INC. v. MOORE & REESE PRODUCE 


Co., Inc. PACA Docket No. 2-968. Default 


BUSHMAN GROWERS SALES, INC. v. LEO TILLMAN PRo- 
pucE Co. PACA Docket No. 2-940. Default 


BUSHMAN GROWERS SALES, INC. v. MIDWEST FARMS, 


Inc. PACA Docket No. 2-924. Default . 


BUSHWICK COMMISSION Co., INc. PACA Docket No. 
2-629. Misrepresentation—Suspension of license— 
Consent 
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BuTLerR TRADING Co. Inc. v. CHILD Bros. INc. PACA 
Docket No. 2-790. Admission of liability ... 


C. E. RITTER AND COMPANY, INC. v. MEL KOPPELMAN 


Co. PACA Docket No. 2-975. Default 


C. L. PatTitto Co. v. CANNATA CELERY Co. PACA 
Docket No. 2-989. Dismissal—Settlement .............................. 


C. L. PATTILLO Co. v. THE ISAACSON Co. INc. PACA 
Docket No. 2-908. Dismissal—Motion of complainant 





CALIFORNIA FRUIT EXCHANGE v. H. TANNER PRODUCE, 
Inc. PACA Docket No. 2-713. Default 


CALIFORNIA FRUIT EXCHANGE v. JACK KIRBY PRODUCE 
Co. PACA Docket No. 2-930. Default .... 


CALIFORNIA FRUIT EXCHANGE v. L. GEORGE COMPANY. 
PACA Docket No. 2-1182. Default 


CALIFORNIA PRODUCE SALES v. H. I. BAERNSTEIN & CO. 
PACA Docket No. 2-787. Default 


CARGIL PRODUCE COMPANY v. ALL-STATE PRODUCE, INC. 
PACA Docket No. 2-838. Default 


CARL JOSEPH Macci0, INC. v. JOPLIN Fruit Co. and 
Four STATE Propuce Service. PACA Docket No. 
2-816. Default 


CARL JOSEPH MAGGIO, INC. v. SCHOENBURG BROS. PRO- 
DUCE Co., INc. PACA Docket No. 2-49. Rehearing 






CENTRAL CALIFORNIA TOMATO GROWERS Coop., INC. v. 
CINDY BRAND TOMATOES. PACA Docket No. 2-596. 
Ce nn te ceshayannazanbasevaaii 412 


CHAMBERLIN & BARCLAY, INC. v. Mip STATES PRODUCE 
Co., Inc. PACA Docket No. 2-961. Default 


CHARLES E. GILB Co. v. PAN-REDDI POTATO SERVICE, 
Inc. PACA Docket No. 2-782. Default 


CHARLEY HAYASHIDA FARMS, INC. v. Mip STATE PRo- 
DUCE Co., Inc. PACA Docket No. 2-1055. Default 


CHILD Bros. INC. v. MAGNOLIA FRUIT & PRODUCE Co. 
PACA Docket No. 2-763. Jurisdiction—Foreign 
commerce—Allocation of payment 


Crrcie H. Farms, INc. v. A. C. CARPENTER, INc. PACA 
Docket No. 2-274. Petition for reconsideration— 
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City Propuce Co. v. Acom SALES, INc. PACA Docket 
No. 2-822. Dismissal—Settlement 


CoFFING Bros. ORCHARD Co., INC. v. JAcK KIRBY PrRo- 


DUCE Co. PACA Docket No. 2-1030. Default 


CoLACE Bros., INC. v. THOMAS J. Hott Co., Inc. PACA 
Docket No. 2-519. Jurisdiction — Timely filing — 
F.o.b. sale—Good delivery standards—Rejection— 
Damages 


Petition for reconsideration—Dismissed 


CoLIMA BANANA BROKERAGE v. JOHN C. WASHINGTON 
PRODUCE and RALPH M. BoEHMER. PACA Docket 
No. 2-744. Protection = eaemnnelaas sist of 
sale—Liability of broker .............. 


COLVILLE & WILSON, INC. v. ABE’s PropUCE. PACA 
Docket No. 2-855. Default ................0000000... : 


CONNELL’S SUNRIDGE ORCHARDS, INC. v. JOHNNY BOOK- 
out. PACA Docket No. 2-729. Default . 


CONSOLIDATED-HOOKER PRODUCE Co. v. CAPITOL TOMATO 
CoMPANY, INC. PACA Docket No. 2-789. Breach 


of suitable shipping condition—Damages 


CONSTANTINE, FRANK B., v. CENTRAL PRODUCE Co., INC. 
PACA Docket No. 2-655. Interstate commerce— 
Contemplation thereof—Burden of proof—Applica- 
tion of part payment 


Stay order 


Cook PropucE, INC. v. HINOJOSA PropUCE. PACA 
Docket No. 2-1009. Default 


Cook Propuce, INC. v. KOTKIN Propucg, Inc. PACA 
Docket No. 2-808. Default . 


Cook PropucE, INC. v. BEN BABE SHARGAA. PACA 
Docket No. 2-1072. Default 


Cooney & KorsHak, INC. v. R AND B ONION Co. PACA 
Docket No. 2-703. Interim order—Refusal of tender 


—Accounting 


Final order—Second tender of payment accepted 


CRANE, ALBERT H. v. DAVE WOLKOV. PACA Docket No. 
2-939. Default 
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CRANE DISTRIBUTING COMPANY v. MORRIS BROS. FRUIT 
CoMPANY. PACA Docket No. 2-760. Agreement 
for settlement—Failure to establish 


Stay order .......... 
Stay order vacated—Settlement between parties ................ 


CRANE DISTRIBUTING COMPANY v. WONDER PRODUCE 
CoMPANY. PACA Docket No. 2-779. Default 


CRUTCHFIELD, ALBIN P. v. FoUR STATE PRODUCE SERVICE. 
PACA Docket No. 2-867. Default 


CULVER FARMS v. CHARLES P. SWEENEY Co. PACA 
Docket No. 2-579. Novation — Consignment not 
voidable—Time of arrival—Dismissal 


D. M. RoTHMAN Co., INC. v. PADULA’S PEELED POTATOES 
Co. PACA Docket No. 2-1118. Default 


D. M. STEELE & Son, INc. v. J. A. MACDONALD BROKER- 
AGE COMPANY. PACA Docket No. 2-869. Default 


D. M. STEELE & Son, INc. v. QUALITY SEAFOODS, INC. 
PACA Docket No. 2-784. Default ..... 


SUI oko aan i cssharekvnces conse 
Stay order vacated—Settlement between parties 


DAVID GONZALES PRODUCE v. STUCKI PRODUCE Co. PACA 
Docket No. 2-1134. Default 


DE BRUYN PRODUCE Co. v. LEO TILLMAN PRODUCE CoM- 
PANY. PACA Docket No. 2-848. Default 


DE BRUYN TEXAS PRODUCE Co. v. BLAND DISTRIBUTING 
Co. PACA Docket No. 2-1090. Default . 


De BruyN TEXAS PRODUCE Co. v. BLAND DISTRIBUTING 
Co. PACA Docket No. 2-1091. Default .. 


DECK PRODUCE Co. v. J. W. ASHLEY FEED MILL. PACA 
Docket No. 2-1136. Default ...... 


DELAWARE PRODUCE GROWERS, INC. v. RAFAEL MALDON- 
avo. PACA Docket No. 2-925. Default 


Drercks & Sons INc. v. JOPLIN Fruit Co. and Four 
STATE ProDUCE SERVICE. PACA Docket No. 2-866. 
Default 


Doro CoMPANY, INC., THE v. SONNY’S KOSHER PICKLEs, 
Inc. PACA Docket No. 2-1010. Default 
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DOTHAN PRODUCE Co., INc. PACA Docket No. 2-675. 
Failure to pay—Publication of facts—Default 


Douctass, S. L. v. H. TANNER PropucE, INc. PACA 
Docket No. 2-776. Default .............. 


Douctass, S. L. v. MuTuAL Propuce, INc. PACA 
Docket No. 2-715. Material fact—Inspection re- 
sults—Novation—Consignment voidable 


Durso PropucE Co., INc. v. HENRY BoussON & SON. 
PACA Docket No. 2-854. Erroneous reopening 
after default—Identity and/or status of actual 
purchaser 


DYAL, LEROY, JR. v. EASTERN POTATO DEALERS, INC. 
PACA Docket No. 2-903. Default ................. 


DYAL, LEROY, JR. v. PHILLIP R. WELLER. PACA Docket 
No. 2-745. Consignment—Burden of proof—F.o.b. 
purchase price — Suitable shipping condition — 
Se ere 


E. C. REINAUER & Sons, INC. v. HILL’s Propuceg, INc. 
PACA Docket No. 2-706. Default 


E. J. HARRISON & SON, INCORPORATED. PACA Docket 
No. 2-646. Misbranding of grade — Potatoes — 
Suspension of license 


E. L. KEmMpr & SON v. CERTIFIED GROCERS OF ILLINOIS, 
Inc. PACA Docket No. 2-679. Sale by sample— 
Breach of warranty 


E. M. MALLETT, INC. v. Four STATE PRODUCE SERVICE. 
PACA Docket No. 2-847. Default .... 


E. M. MALLETT, INC. v. BEN BABE SHARGAA. PACA 
Docket No. 2-1116. Default .......... 


E. S. HARPER COMPANY, INC. v. BESS BROKERAGE COM- 
PANY. PACA Docket No. 2-1122. Default ... 


EARL PEARCY & COMPANY LTD. v. MAYFLOWER PRODUCTS, 
Inc. PACA Docket No. 2-644. Rejection—Damages 


EASTERN IDAHO PACKING CorP. v. MooRE & REESE PRO- 
DUCE Co. INc. PACA Docket No. 2-1059. Default 


EASTERN MICHIGAN VEGETABLE MARKETING CO. v. 
C. C. Bova & Co. PACA Docket No. 2-826. Admis- 
sion of liability .. 
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EASTERN MICHIGAN VEGETABLE MARKETING CO. v. 
FRADEN’S Propuce, INc. PACA Docket No. 2-884. 
se a 


EASTERN MICHIGAN VEGETABLE MARKETING CO. v. 
Moore & REESE PRODUCE Co., INc. PACA Docket 
No. 2-964. Default 


EASTERN PoTaToO DEALERS, INc. PACA Docket No. 
2-1065. Failure to pay—Revocation of license— 
Consent iad Meikle tes 


EATON Fruit Co., INC. v. APPALACHIAN PRODUCE, INC. 
PACA Docket No. 2-1015. Default ....................cccccceececceeeees 1175 


EATON FRHIT Co. INC. v. KOTKIN Propucg, INc. PACA 
Docket No. 2-835. Default . 


EATON FRUIT COMPANY, INC. v. BEN BABE SHARGAA. 
PACA Docket No. 2-1067. Default . 


Ep & WAYNE KIRSCHENMAN v. H. S. Goopwin. PACA 
Docket No. 2-754. Default 


EpWARD G. RAHLL & SONS v. MEL KOPPELMAN CO. 
PACA Docket No. 2-976. Default 


Epwarps, B. D. (Bub) v. C. J. Coon. PACA Docket 
No. 2-914. Default 


ELL and I WATERMELON DISTRIBUTORS v. RALPH and 
CoNno COMUNALE. PACA Docket No. 2-725. Dis- 
missal—Settlement . 


EMMANUEL CORPORATION v. MILTON TRUJILLO. PACA 
Docket No. 2-798. Default .... 


ENSALADAS DE FruTAS DE Mexico, S. A. v. JUICE 
CORPORATION OF AMERICA. PACA Docket No. 
2-1123. Default 


Esp BROKERAGE Co. v. ANGELO CASTRONOVO. PACA 
Docket No. 2-797. Tomatoes—Grade—Brokerage— 
Failure to pay—F.o.b. sale—Condition of a 
ments—Burden of proof .. 


EVANS Propuce Co. v. HILL’s Propuce, INc. PACA 
Docket No. 2-707. Default ..... 


F. & G. Propuce Co., Inc. v. I. MettTzer & Son, INC. 
and/or Y & Y Popcorn SuppLy Co. PACA Docket 
No. 2-616. Failure to order not established—Dis- 
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F. H. HoGue Propuce Co. v. KOTKIN PropucE, INC. 
PACA Docket No. 2-853. Default .. 


F. H. Hocue Propuce Co. v. Moore & REESE PRODUCE 
Co. Inc. PACA Docket No. 2-980. Default 


F. J. REARDON, INC. v. PADULA’S PEELED POTATOES Co. 
PACA Docket No. 2-1130. Default 


FARMERS MARKETING SERVICE, INC. v. PERFECT Foops, 
INc. and/or TRITZEL Foops, INc. and/or I. MELT- 
ZER & SON, INc. PACA Docket No. 2-607. Dis- 
missal of complaint against Perfect Foods, Inc., 
and I. Meltzer & Son, Inc., on motion of complainant 


FARMERS POTATO EXCHANGE v. JOPLIN FRUIT Co. and 
Four STATE Propuce Service. PACA Docket No. 
2-818. Default 


FARMERS SALES, INC. v. BONANZA PRODUCE, INC. PACA 
Docket No. 2-1052. Default 


FLORIDA PLANTERS, INC. v. A. A. DELORENZO & ASSOCI- 
ATES, INc. PACA Docket No. 2-642. Material fact 
—Delay in transit—Suitable shipping condition 


FLoyD DAHN Fruits, INC. v. CHILD Bros., Inc. PACA 
Docket No. 2-772. Admission of liability 


Fioyp O. Kyte, INc. v. JOHN MarTINO. PACA Docket 
No. 2-1082. Default 


Forest CITY-WEINGART PRODUCE CO., THE v. BILL 
REcuPERO. PACA Docket No. 2-922. Default 


Fort PIERCE TOMATO GROWERS v. FouR STATE PRODUCE 
Service. PACA Docket No. 2-727. Default 


FRANK FINE COMPANY v. LESTER GUTHRIE CO., INC. 
PACA Docket No. 2-902. Default 


FRANK KENWORTHY COMPANY v. PAUL D. JONEs, INC. 
PACA Docket No. 2-759. Admission of liability 


FRANK MYERS COMPANY v. HINOJOSA PropUcCE. PACA 
Docket No. 2-1049. Default 


FRANK MYERS COMPANY v. ZIMEL FARMS OF TEXAS. 
PACA Docket No. 2-1096. Default 


Fruit CREST ORCHARD v. CHILD BROTHERS, INC. PACA 
Docket No. 2-792. Composition agreement—Failure 
to establish 
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Furr, R. L. v. Pere Pappas & Sons, Inc. PACA Docket 
No. 2-585. Dismissal—Settlement 


G. F. McGrEe & Sons, INc. v. MoorRE & REESE PRODUCE 


Co., Inc. PACA Docket No. 2-1109, Default 


GAMBILLS, THE v. CHILD Brotuers, Inc. PACA Docket 
No. 2-791. Undisputed amount 


Consignment—Assignment—Liability ..................00.... 2. cec eee 


GARDNER Bros. v. RUBY PRODUCE COMPANY, INc. PACA 
Docket No. 2-997. Default 

GARIN COMPANY, THE v. MoorRE & REESE PRODUCE Co. 
Inc. PACA Docket No. 2-973. Default 

GELMAN COMMISSION Co. v. ROBERT MALOY. PACA 
Docket No. 2-747. Sale established—Failure to 


deliver—Damages 
Stay order 
Stay order vacated 


Grorce A. Hermos Propuce Co. INc. v. SAM PETRO 
Propuce. PACA Docket No. 2-872. Default 
GEORGE J. ParDI PRODUCE COMPANY v. J & J DISTRIBU- 


tors Co. PACA Docket No. 2-748. Joint account 
established—Liability for joint loss 


Greorce Perry & Sons v. JEROME BROKERAGE & D1s- 


TRIBUTING COMPANY. PACA Docket No. 2-1035. 
Default 


GLACIER PACKING COMPANY, INC. v. CARR’S ICE CREAM 
and FROZEN Foops Co. Inc. PACA Docket No. 2- 
812. Default 

GONZALES PACKING Co. v. SAM PETRO PropuUcE. PACA 


Docket No. 2-821. Novation as to indebtedness— 
Failure to establish ......... " 


Grarr, Encar H., Jr. v. Moore & Reese Propuce Co., 
Inc. PACA Docket No. 2-966. Default 


GRAMMER ORCHARDS v. GRIFFIN PRODUCE Co. PACA 
Docket No. 2-1084. Admission of liability 

GRAMMER ORCHARDS v. JACK Kirsy Propuce Co. PACA 
Docket No. 2-929. Default 


GRAND MARIE VEGETABLE PRODUCERS COOPERATIVE, INC. 
v. CONTINENTAL FREIGHTWAYS INTERNATIONAL, 


Inc. PACA Docket No. 2-906. Default 
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Grasso Bros. v. INDEPENDENT Fruit DistrisuTors, INC. 
PACA Docket No. 2-926. Default 


GRAVITT, Ep v. TRUSSELL PRODUCE Co. PACA Docket 
No. 2-664. Stay order vacated . 


GREAT LAKES ASSOCIATES, INC. v. VALLEY PACKING 
SERVICE. PACA Docket No. 2-555. Associate broker 
—Liability for brokerage 

GREGORY PRODUCE v. JOPLIN FRuIT Co. and Four STATE 
PRODUCE SERVICE. PACA Docket No. 2-868. Default 


GRESSINGER & SONS v. Moore & REESE PRODUCE Co. 
Inc. PACA Docket No. 2-1081. Default .. 


GRIFFIN & BRAND OF MCALLEN, INC. v. JACK KIRBY 
PRODUCE COMPANY. PACA Docket No. 2-915. Default 


GRIFFIN-HOLDER COMPANY v. ANTHONY LUPRETE Ba- 
NANA COMPANY. PACA Docket No. 2-777. Default ..... 


GRIFFIN-HOLDER COMPANY v. H. TANNER PRODUCE, INC. 
PACA Docket No. 2-870. Default ................... 


GRIFFIN-HOLDER Co. v. S. ALBERTSON Co., INC. PACA 


Docket No. 2-800. Dismissal—Settlement 


GRIFFIN-HOLDER COMPANY v. BEN BABE SHARGAA. 
PACA Docket No. 2-1113. Default ....... 


GROWER-SHIPPER POTATO CO., THE v. PETE & SONS PRO- 
puce. PACA Docket No. 2-1120. Default ......... 


H. JACOBS POTATO Co. v. HARLOFF PRODUCE Co. PACA 
Docket No. 2-718. Default . 


H. P. GaRIN Co. v. ED Nauas & Sons, INc. PACA 
Docket No. 2-1036. Default 


H. P. GARIN Co. v. INTERFRUIT, INC. PACA Docket 
No. 2-775. Default 

H. P. GARIN Co. v. BEN BABE SHARGAA. PACA Docket 
No. 2-1117. Default ... 


HALF MOON FRuIT & PRODUCE Co. v. L. GEORGE Co. 
PACA Docket No. 2-1140. Default .... 

HAMILTON COMPANY, THE v. PAN-REDDI POTATO SERY- 
1cE, Inc. PACA Docket No. 2-1014. Default 

HARLAND W. CHIDSEY FARMS v. BERT GEURIN. PACA 


Docket No. 2-700. Consignment not established— 
Undisclosed principal—Proper party 
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HAROLD H. KASTNER COMPANY v. APPALACHIAN PRO- 


puce, Inc. PACA Docket No. 2-1077. Default .......... 


Haroitp H. KASTNER Co. v. MILFORD PACKING Co. INC. 
PACA Docket No. 2-1047. Dismissal—Settlement 


HARPER & BOWERS, INC. v. RAFAEL MALDONADO. PACA 
Docket No. 2-871. Default 


HARTLAND Potato COMPANY LIMITED v. JACK DROZDAL 
& Sons. PACA Docket No. 2-617. Delivered sale— 


Rejection—Failure to order—Damages ...... 


Petition for reconsideration—Dismissed 


Stay order .............. ee ee reeks mee cales ase 


Stay Order Vacated ...........ccscccrvcsevsscsssvsees 


HASTINGS POTATO GROWERS ASSOCIATION v. MOORE & 
REESE PRODUCE Co., Inc. PACA Docket No. 2-1063. 


RR rh iar ae ocean ee eo cian Le cnet 


HEIDEMA BROs., INC. v. LEO TILLMAN PRODUCE Co. 
PACA Docket No. 2-918. Default 


Heskett, C. A. PACA Docket No. 2-647. Failure to 


pay—Publication of facts—Default ............. 5 


Hi Lire FARMS, INC. v. JOPLIN FRUIT Co. and Four 
STATE PropUcE Service. PACA Docket No. 2-824. 


ES et Re. ee Ee ec ee ee 


Hicks SALES Co. v. MOORE & REESE PRODUCE Co. INC. 


PACA Docket No. 2-982. Default o....0.0.0.0.000c00000... 


HIDALGO PRODUCE COMPANY v. ZIMEL FARMS OF TEXAS. 
PACA Docket No. 2-1069. Default ...................... 


HicH & MicHtTy Farms, INC. v. CENTRAL SALES CO., 
Inc. PACA Docket No. 2-885. Default .................. 


HILuL’s Propuce, Inc. PACA Docket No. 2-771. Failure 


to pay—Revocation of license—Default ..................... 


HOMESTEAD TOMATO Co-Op. v. DAVID SMITH PRODUCE. 


PACA Docket No. 2-1008. Default .0.00.0..0..0.00000000004. 


Howarp McLEAN Co., INC. v. TRUSSELL PRODUCE Co. 
PACA Docket No. 2-600. Delivered sale—Mis- 


branding—Damages not established ....................00..... 


HumsBowpt Foops, Inc. PACA Docket No. 2-767. 
Failure to pay—Suspension of license—Default ...... 
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Page 

HYBELS’ PRODUCE COMPANY, INC. v. BIG EAGLE PRODUCE 

TERMINAL, INc. PACA Docket No. 2-749. Admis- 
sion of liability ..... weeuen 412 

HYBELS’ PRODUCE COMPANY, INC. v. MOORE & REESE 
PropuCcE Co. INc. PACA Docket No. 2-979. Default .......... 899 

I. MetrzeR & Son, Inc. v. B. S. & M. Potato COMPANY. 
PACA Docket No. 2-702. Partnership—Liability ................ 1554 

I. Zacks & Sons, INc. v. AAA PRODUCE Co. INc. PACA 
Deets Tie: DR, Te asics ids seidnconrreaicmnneinn 1179 

IDAHO FALLS BONDED ProDUCE & SUPPLY COMPANY, INC. 
v. H. S. Goopw1n. PACA Docket No. 2-837. Default ............ 566 


IDAHO FRUIT SALES, INC. v. REESE SALES Co. PACA 


Docket No. 2-951. Default ........0.000... " ics ieeadeds: A 


IRVING ACRES, INC. v. JACOBSON PRODUCE, INC. and/or 
C. H. ROBINSON COMPANY. PACA Docket No. 
2-698. Broker—Shipping date—Notice of rejection 
—Untimely—Breach of contract—Not established 


—Agreed purchase price—Liability oo... ccccceesenees 1449 


ISAACSON COMPANY, INC., THE v. CENTRAL PRODUCE Co., 
Inc. PACA Docket No. 2-1139. Dismissal—Settle- 
I i ic naar ach ai Ki eis widhiakads deena tanga aia e eco 1563 


IsAACSON Co. INC., THE v. STEINBERG Bros. COMPANY. 
PACA Docket No. 2-905. Dismissal—On motion of 


a sie cs aac eer la St icc ag a i a 1348 
J. A. MACDONALD BROKERAGE Co. PACA Docket No. 
2-819. Failure to pay—Publication of facts—Consent ........ 537 


J. A. Woop COMPANY v. MANHATTAN FRUIT CONTRACT- 
ING Co. PACA Docket No. 9748. Order on rehear- 


ing—Loss in transit—Alleged endorsement of in- 


surance check ......... ; . 144 
J. A. Woop COMPANY v. JOHN MARTINO. PACA Docket 

No. B-T2R64; Detawk’ «..2..-...20.:ccccssqeee ‘ ae22 Se 
J. A. Woop Company v. Pete & Sons Propuce. PACA 

Docket No. 2-751. Admission of liability we 992 


J. A. Woop CoMPANY v. YECKES-EICHENBAUM, INC. 
PACA Docket No. 2-640. F.o.b. transaction—Good 


delivery standards—Damages not established ee 


J. A. WATSON COMPANY v. REESE SALES COMPANY. 
PACA Docket No. 2-916. Default ........ a aatgassetoces Ve 
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J. F. SANson & Sons COMPANY, THE v. BILL RECUPERO. 
PACA Docket No. 2-923. Default 


. L. BRANCH PACKING Co. v. SILVERSTREAK-DIST., INC. 
PACA Docket No. 2-498. Breach of contract— 
Adjustments—Failure to establish—Liability 


. M. Berry & Co. v. RAFAEL MALDONADO. PACA 


Docket No. 2-970. Default 


. M. Garcia Propuce v. NicHo’s Propuce. PACA 
Docket No. 2-732. Default 

. P. MOLICA Co. v. PAN-REDDI POTATO SERVICE, INC. 
PACA Docket No. 2-802. Default 


. R. Norton Co. v. L. GEorGE Company. PACA Docket 
No. 2-945. Admission of liability 


J. R. Norton Co. v. Mip State Propuce Co., INc. 
PACA Docket No. 2-1054. Default 


Jack Kirsy Propuce Co. PACA Docket No. 2-935. 
Failure to pay—Revocation of license—Consent 


JACKEL FarMS & COLD STORAGE v. Mip STATE PRODUCE 
Co. Inc. PACA Docket No. 2-1080. Default 

JACOBS, HENRY GEORGE, d/b/a H. Jacoss Potato Co. 
PACA Docket No. 2-550. Order on rehearing— 
Misbranding—Suspension of license—Consent 

JAMES Burns & Sons Farms, INC. v. HIDALGO PRODUCE. 
PACA Docket No. 2-1050. Default 

JAMES MACCHIAROLI FRUIT Co. v. JOPLIN FRUIT Co. 
and Four STATE Propuce Service. PACA Docket 
No. 2-817. Default 

JANEKA, MARTIN D. v. EASTERN POTATO DEALERS, INC. 
PACA Docket No. 2-796. Suitable shipping condi- 
tion—F.o.b. sale—No agreed contract destination ... 


JEROME KANTRO COMPANY v. C. COMELLA, INC. PACA 
Docket No. 2-712. Default 


JEROME KANTRO COMPANY v. CANNATA CELERY COM- 
PANY. PACA Docket No. 2-634. F.o.b. transaction 
— Breach of good delivery standards — Market 


value—Dismissal 


JEROME KANTRO COMPANY v. JACK KirBy PRODUCE Co. 
PACA Docket No. 2-883. Default 
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JEROME KANTRO COMPANY v. S. SEIDERBAUM, INC. 
PACA Docket No. 2-862. Dismissal—Settlement 


JEROME KANTRO COMPANY v. SUMMERS BROTHERS, INC. 
and/or EMPIRE Foops, INc. PACA Docket No. 


2-606. Protection agreement—Breach of good de- 
livery standards—Damages . a 


Petition for reconsideration—Dismissed 


JOE PHILLIPS, INC. v. H. S. Goopw 
No. 2-719. Default ; aL 


JOE PHILLIPS, INC. v. H. S. GooDWIN. PACA Docket 
No. 2-927. Default .... 


JOE PHILLIPS, INC. v. JOHN C. WASHINGTON PRODUCE 
Co. PACA Docket No. 2-720. Default 


JOHN M. EVANS PRODUCE COMPANY v. L, FRIEDLANDER 
& Co. PACA Docket No. 2-986. Protection agree- 
ment—Substituted brand—Breach of contract— 


JOHN M. EVANS PRODUCE COMPANY v. L. FRIEDLANDER 
& Co. PACA Docket No. 2-987. F.o.b. sale—Good 
delivery—Protection agreement—Authority to give 


JOHN MOON PRODUCE COMPANY v. WOLVERINE FRUIT Co. 
PACA Docket No. 2-410. F.o.b. sale—Destination 
not specified—Suitable shipping condition warranty 
not applicable 


Stay order 
Stay order vacated—Reparation paid .... 


JOHNSON & ALLEN v. FERNANDEZ BROTHERS PRODUCE. 
PACA Docket No. 2-770. Accord and satisfaction 
—Bona fide dispute—Complaint dismissed ... 


JONES Bros., INC. v. JOPLIN Fruit Co. and Four STATE 
PRODUCE SERVICE. PACA Docket No. 2-846. Default 

JONES PRODUCE, INC. v. BEN BABE SHARGAA. PACA 
Docket No. 2-1114. Default ... 

KAISER PropucE, INc. v. C. C. BovA & Co. PACA 
Docket No. 2-1119. Default 


KENWORTHY, FRANK L., d/b/a FRANK KENWORTHY Co. 
PACA Docket No. 2-859. Broker—Failure to issue 
memoranda of sale—Suspension of license 
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KERMIT JONES & SON PRODUCE Co. v. SAM PETRO PRO- 
puce. PACA Docket No. 2-999. Default 


Kinc SALAD Avocapo Co., INc. v. PETE & SONS PRO- 
pucE. PACA Docket No. 2-750. Admission of liability 


KosMIn, Harry. PACA Docket No. 2-891. Broker— 
Failure to issue memorandum of sale—Suspension 
of license—Consent 


Supplemental order—Effective date of suspension 
to be July 8, 1968 


KoTKIN Propuceg, INc. PACA Docket No. 2-849. Failure 
to pay—Revocation of license—Consent 


L. G. Farms & SONS v. GOODIE BRAND PACKING CORP. 
PACA Docket No. 2-582. Dismissal—Settlement 


LABANOWSKI, STANLEY, JR. v. FRADEN’S PRODUCE, INC. 
PACA Docket No. 2-1131. Default 


Stay order .... 


LA Casita Farms, INC. v. ZIMEL FARMS OF TEXAS. 
PACA Docket No. 2-1016. Default 


LAMBERTA, JOSEPH v. O. F. YounGc. PACA Docket No. 
2-783. F.o.b. sale—Guaranty not established 


Stay order 
Stay order vacated—Settlement between parties 


LEE A. CONSAUL Co. INC. v. INTERFRUIT, INC. PACA 
Docket No. 2-878. Default 


LEE WonGc Farms, INC. v. JOSEPH FIERMAN & SON, 
INc., WM. N. FEINSTEIN & Co., INC., and COONEY 
& KorsHak, INc. PACA Docket No. 2-242. Con- 
signment—Duty of consignee—Responsibility for 
acts of subagents—Failure to account—Privity of 
contract 


LEIDEL’Ss ORCHARD v. JOHNNY Bookout. PACA Docket 
No. 2-773. Default 


LEo YounNG, INC. v. A. MARKEN AND Co., INc. PACA 
Docket No. 2-1051. Default ... 


LEVATINO & Sons, INc. v. Marty HoLtmMes. PACA 
Docket No. 2-810. Default .......00.000000...... 


Lirpoma, S. P. v. K & R, Inc. PACA Docket No. 2-30. 
(See S. P. Lipoma Company v. K & R, Inc. PACA 
Docket No. 2-30) 
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LOUISIANA STRAWBERRY and VEGETABLE DISTRIBUTING 
COMPANY, INC. v. MOORE & REESE PRODUCE Co., 
Inc. PACA Docket No. 2-1056. Default ... 


M. H. Davis & SON v. PENNER’S FEED & GRAIN. PACA 
Docket No. 2-873. Default ..............0.000...... 


M-T DEASE FARMS v. GREAT LAKES PACKING Co. PACA 
Docket No. 2-928. Default .. 


Mac Kra CoMPANY v. H. I. BAERNSTEIN & Co. PACA 
Docket No. 2-799. Default ........000........ 


Macic City PRoDUCE Co., INC. v. MooRE & REESE PRO- 
DUCE Co., Inc. PACA Docket No. 2-1108. Default 


MaGiIc VALLEY PRODUCE, INC. v. MoorE & REESE PRO- 
DUCE Co., INc. PACA Docket No. 2-1057. Default 


MAGIC VALLEY PropUCE, INC. v. TRI-CiTY Propucr, INC. 
PACA Docket No. 2-1061. Admission of liability .. 


MAINE FARMERS EXCHANGE v. FREDERICK LEFF. PACA 
Docket No. 2-833. Potatoes—Acceptance—Suitabil- 
ity for use in potato salad—Breach of contract— 
WU ces sscsenscceess 


MAINE FARMERS EXCHANGE, INC. v. LEO YOUNG, INC. 
PACA Docket No. 2-693. Delivered sale—Grade— 
Time lapse—New or used burlap bags—Damages .... 


MAINE FARMERS EXCHANGE v. VALLEY VIEW FARMS, 
Inc. PACA Docket No. 2-805. Contract terms— 
Grade and size—Containers—Agreed f.o.b. price— 
Diversion for resale—Breach of contract 


MAPES PRODUCE COMPANY v. KOTKIN PRODUCE, INC. 
PACA Docket No. 2-807. Default 


MARELLA, ENOCH. PACA Docket No. 2-890. Broker— 
Failure to issue memorandum of sale—Suspension 
of license—Consent ........ 


MARTINEZ, RAMIRO B. v. PIPPING PACKING Co., INC. 
PACA Docket No. 2-392. Dismissal—On motion of 
parties — 


MartTori Bros. DISTRIBUTORS v. KOTKIN PRODUCE, INC. 
PACA Docket No. 2-828. Default 


MARTORI BrOS., DISTRIBUTORS v. ONONDAGA PRODUCE 
Co., INc. and/or JOEY’s BROKERAGE. PACA Docket 
No. 2-648. Novation voidable—Misrepresentation 
of material fact—Damages . 
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MartTorr Bros. DISTRIBUTORS v. TRUSSELL PRODUCE 
and/or R10 BrRAvo Propucg, INc. PACA Docket 
No. 2-277. Broker—Dismissal of complaint—Lia- 
bility of purchaser ........ .. 


MATUSAVIGE, GEORGE A. v. JOE MORELLO & Sons. PACA 
Docket No. 2-830. Joint venture—Contract agree- 
ment — Accounting — Improper deduction — With- 
holding without cause — Damages — Failure to 
establish 


Max FELDBAUM & Sons v. ALDERISO Bros., INc. PACA 
Docket No. 2-678. F.o.b. track inspection and ac- 
ceptance—Opportunity for full inspection—Implied 
warranties . 


MAZZIE FARMS v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-811. Default . 


McCartTHy, MERLIN J. v. MIDWEST FARMS, INC. PACA 
Docket No. 2-898. Dismissal—Settlement 


McCARTHY, MERLIN J. v. MIDWEST FARMS, INC. PACA 
Docket No. 2-899. Dismissal—Untimely filed com- 
plaint .. 


MENDELSON-ZELLER Co., INC. v. J. A. MACDONALD 
BROKERAGE Co. and/or JOSEPH WEDNER & SON Co. 
PACA Docket No. 2-948. Dismissal—On motion of 
complainant . 


MENDELSON-ZELLER Co. INC. v. JOPLIN FRUIT Co. and 
Four STATE Propuce SERVICE. PACA Docket No. 
2-825. Default 


MENDELSON-ZELLER CO., INC. v. KOTKIN PRODUCE, INC. 
PACA Docket No. 2-1012. Default . 


MENDELSON-ZELLER CO. INC. v. NORTH DAKOTA BIs- 
MARCK GROCERY Co. PACA Docket No. 2-875. 
Default 


MENDELSON-ZELLER Co. INC. v. BuDDY TILLMAN. PACA 
Docket No. 2-864. Default . 


MERCED TOMATO GrRs. Coop. ASSN. v. CERRUTO Bros. 
PACA Docket No. 2-882. Dismissal—Settlement 


MERCED TOMATO GROWERS Coop. ASSN. v. HILL’s PrRo- 
pucE, Inc. PACA Docket No. 2-756. Default 


MERIT PACKING COMPANY v. C. C. Bova & Co. PACA 
Docket No. 2-742. Default ... 
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MEYER TOMATOES v. SAM PETRO PropucE. PACA Docket 
No. 2-1000. Default 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. JOHN 
C. WASHINGTON PRODUCE Co., RALPH BOEHMER and 
FRANK KENWORTHY Co. PACA Docket No. 2-721. 
Contract term—Advise billing—Rejection—Dam- 


MICKELIAN SALES Co., INC. v. GEORGE PALMER, INCORPO- 
RATED. PACA Docket No. 2-793. Agreement after 
arrival—Consignment authorization—Net proceeds 


MIKE PHILLIPS ENTERPRISES v. SIERRA PRODUCE COM- 
PANY. PACA Docket No. 2-1002. Default 


MILCH PRODUCE COMPANY v. WAINER FRUIT COMPANY. 
PACA Docket No. 2-569. Petition for reconsidera- 
tion—Dismissed ...... 


MILLER, SAMUEL. PACA Docket No. 2-888. Broker— 
Failure to issue memorandum of sale—Suspension 
of license—Consent 


MIZOKAMI BROTHERS PRODUCE v. SAM PETRO PRODUCE. 
PACA Docket No. 2-1020. Default ...... 


MOJONNIER & Sons, INc. v. LEO TILLMAN PRODUCE 
Company. PACA Docket No. 2-844. Default .... 


MurPHY TOMATO Co., INC. v. BELLAIRE PRODUCE Co. 
PACA Docket No. 2-904. Default 


MurRPHY TOMATO COMPANY, INC. v. EDWARDS BROTHERS 
PropucE. PACA Docket No. 2-752. Default .........0..00.00.00.... 


MUTUAL VEGETABLE SALES v. PETE & SONS PRODUCE. 
PACA Docket No. 2-803. Default ... 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. FLOYD WIL- 
cox & Sons, INc. PACA Docket No. 2-521. Con- 
signment proceeds—Advance of anticipated proceeds 


NEW YORK PRODUCE TRADE ASSOCIATION, INC. v. AIELLO 
& CASTELLANO, INc. PACA Docket No. 2-971. 
Default 


Stay order 
Motion to reopen after default—Denied 


NEWHALL FARMS v. FIRST NATIONAL STORES, INC. 
PACA Docket No. 2-371. Dismissal—Settlement 
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Newsom & McLeop v. NAAR Foop Company, INC. 
PACA Docket No. 2-757. Contract term—Process- 
ing grade, potatoes—Rejection—Damages ... 


NIESLANIK, PAUL v. TRI-CiITy Propuce, INc. PACA 
Docket No. 2-1141. Default ...... 


NORTHWEST ARKANSAS PRODUCE COMPANY, INC. v. THE 
CREASEY COMPANY. PACA Docket No. 2-717. Pro- 


tection agreement—Immature melons—Late dumping ...... 


Nova SCOTIA BLUEBERRY EXPORTERS v. SOUTHEASTERN 
Pastry Corp. PACA Docket No. 2-1070. Default 


O. P. MurpHy Propuce Co., INc. v. FRED KARAM & 
Sons. PACA Docket No. 2-522. Material fact— 
Accord and satisfaction not established 


O. P. MurpHy Propuce ComMPAny, INC. v. SAM PETRO 
PropuceE. PACA Docket No. 2-806. Dismissal— 
Settlement . 


O. P. MurPHY & Sons v. PETE & SONS Propuce. PACA 
Docket No. 2-827. Default 


OAKFIELD & ELBA GROWERS, INC. v. A. T. JOHNSON 
Propuce. PACA Docket No. 2-710. Default 


OCEANO PACKING COMPANY v. TANNER PRODUCE, INC. 
PACA Docket No. 2-761. Default 


OKRAY PRODUCE Co. v. JACK KirBY PropucE Co. PACA 
Docket No. 2-1029. Default 


OWENS FARMS v. Moore & REESE PRODUCE Co., INC. 
PACA Docket No. 2-1110. Default 


P. TAVILLA Co., INc. v. HowarD HuizIncA Co, PACA 
Docket No. 2-676. Dismissal—On motion of parties 


PACIFIC VEGETABLE Co., INC. v. INTERFRUIT, INc. PACA 
Docket No. 2-977. Default 


PAN AMERICAN FRUIT COMPANY v. RAFAEL MALDONADO. 
PACA Docket No. 2-1004. Default 


PavuL D. JONES, INC. v. TRUSSELL PRODUCE Co. and/or 
FRANK KENWORTHY COMPANY and/or RALPH 
BoEHMER. PACA Docket No. 2-699. Consignment 
not established . Be sal ae 


PAUL WELLING, INC. v. JACK WALLIN. PACA Docket 
i Ms MID 565. icuhCassansehovoaaonboarodlovodhccaciatibscvesas 
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Page 
PEARCE PRODUCE COMPANY, INC. v. BATISTA NICHOLAS 

MADONIA and GASPER J. MaponrA. PACA Docket 

No. 2-769. Consignment—Failure to account and 

remit—Default A 


PERRINE TOMATO GROWERS v. W. BAHAKEL. PACA 
Docket No. 2-701. Acceptance—Collateral agree- 
ment not established Se ea ne Md 792 


PETE Pappas & Sons, INC. v. RICHMOND TOMATO RE- 
PACKING COMPANY, INC. PACA Docket No. 2-944. 
DI icici mcs <ahiki ele ee ria lsibodians 895 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. ACF Propucge, INc. PACA Docket No. 2-1033. 
Default 9734s sinabedantariatons tasers aback cuted ox aaa 1177 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU 
v. ALBERT NATHANSON. PACA Docket No. 2-740. 
Default .... Sema eree Sea, 166 


PIPPING PACKING COMPANY, INC. v. McCray & HUNTER 
CoMPANY. PACA Docket No. 2-959. Dismissal— 


Settlement. ..... nay dasha ob RIE epee ay sae Oi 1457 
PIPPING PACKING COMPANY, INC. v. TOMATOES, INC. 
PACA Docket No. 2-969. Default ............0000..ccclccccccectcteseeees 898 


POWER RANCHES, INC. v. Low’s Ezy-Fry Potato Com- 
PANY. PACA Docket No. 2-947. Dismissal—On 
motion of complainant ............... Licquitekgceteehi akeceuticiies 1563 


PRIDE O’TEXAS CiTRUS, INC. v. JOPLIN FrRuIT Co. and 
Four STATE PropDUCE SERVICE. PACA Docket No. 
2-848. Default ....... ct RIN, ek Se ti le raises 567 


PRIDE-PAK, INC. v. Low’s — Fry Potato Co. PACA 
Docket No. 2-946. Dismissal—On motion of com- 


NII isisis aR RY Amelia cist il A rR ae ait 1173 
ProKOFF, Louts, a/k/a Lours Epwarps. PACA Docket 
No. 2-674. Failure to pay—Publication of facts .............0...... 388 
QUILLER & ORINGDULPH v. BESS BROKERAGE COMPANY. 
PACA Docket No. 2-1142. Default sieceiactes 
RADKE PRODUCE COMPANY v. FRESH Foops, INc. PACA 
Docket No. 2-1046. Default Silene Sees Sith Al ica scat 1179 


RALPH SAMSEL COMPANY v. MOORE & REESE PRODUCE 
Co. Inc. PACA Docket No. 2-981. Default .............ccccc. 897 


RANKINS’ FRUIT MARKETS LTD. v. S. ALBERTSON CO., 
Inc. PACA Docket No. 2-786. Dismissal—Settle- 
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Page 
REESE SALES COMPANY v. FRANK NAVARRO. PACA 
ne ee ae 1177 
REISNER, C. H. v. Tri-City Propuce, Inc. PACA 
Docket No. 2-1092. Default KS oBiauba bis dha Seas hesaeasiisenssios 1458 
REISNER, C. H. v. Tri-City Propuce, INc. PACA 
Docket No. 2-1093. Default le a DEE 1459 
Rocky ForpD ONION Grs. Co-op Assn. PACA Docket 
No. 2-559. Misbranding—Potatoes—Suspension of 
license ... ee te 
Rocky PrRopUCcE COMPANY v. GEORGE BROKERAGE COM- 
PANY. PACA Docket No. 2-583. Dismissal—Settle- 
I 55 An oevacuerscceecas bi cuas ae Crab di ss csscrsesccsae 412 
RONALD OrFruTT & Sons, INC. v. MIDWEST FARMS, INC. 
PACA Docket No. 2-972. Default i la 898 
Stay order . , oh es Gidea backecien sacar vassastnbemeentin 974 
Motion to reopen after default—Granted ...........................00:. 968 
RuBIN, BERT. PACA Docket No. 2-876. Broker—Failure 
to issue memoranda of sale—Suspension of license 
—Consent. .................... aa le coe 663 
RUSKIN VEGETABLE CORPORATION v. EARL HILL PRODUCE. 
PACA Docket No. 2-753. Default tanta 309 
RUSKIN VEGETABLE CORPORATION v. HILL’S PRODUCE, 
Inc. PACA Docket No. 2-735. Default 2.0.0.0... 165 
S. B. Davis Co. v. CENTRAL SALES COMPANY, INC. 
PACA Docket No. 2-834. Admission of liability crilivkuace:> 


S. & H. PackineG Co., Inc. v. Jack E. BisHop PRODUCE 
and GLENN Morris DAwson. PACA Docket No. 
2-492. Agency—Failure to establish |....0000000000.000ccccccceeeee. . 786 


S. P. Lipoma CoMPANY v. K & R INc. PACA Docket 
No. 2-30. Impossibility of performance — Crop 
failure—Breach of suitable shipping condition— 


I i eR ahaa IE es cscsdintes Seater Ai ccusssuiciicias 643 

I a ial are a at I ccd aes bhask iv aptincnantbescisiie 684 

Petition for reconsideration dismissed—Rehearing 

habe tbdott ngs cn cies vosoniensins . 890 
SACHE, BARNEY v. MARTIN I. TWEDDLE. PACA Docket 

No. 2-1111. Dismissal—On motion of complainant .............. 1562 


SANBON PACKING Co. v. BEN BABE SHARGAA. PACA 
MN, MINING cits cs isscicicocescccecesvencdecb kOlcssecdeesecosexe 1460 
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Page 
SANDERS TOMATO Co. v. TOMATOES, INC. PACA Docket 
ee, SG: RI ae eee aicaiieen 565 
SANTA CLARA PRODUCE, INC. v. TRUSSELL PRODUCE Co. 
PACA Docket No. 2-801. Default ............ Jt etree 414 


SCHALLER & GUSSMAN. PACA Docket No. 2-887. Broker 
—Failure to issue memorandum of sale—Suspen- 
SU Or eI assis csiessse ccc cacdedes cisadcccessi<Cesncamemmmbecsens 744 


SCHLANGER, WILLIAM, d/b/a J. SCHLANGER & SONS. 
PACA Docket No. 2-889. Broker—Failure to issue 
memorandum of sale—Suspension of license—Consent ........ 746 


SCHMIEDING Bros., INC. v. HUMBOLDT Foops, INC. 
PACA Docket No. 2-683. Order for undisputed 


NII» bisicdsorsitividsvinstienadenestectieaninnem Varela 141 
Green beans—Suitability for freezing—Dumping— 
Damages—Bean and pea seed purchases—Lack of 
NID os viissacccavcd siescecackas cessed esecnnesaatincanate eds Lanaccsaattili 1557 


SCHWENDIMAN, HARVEY v. SAM PETRO Propuce. PACA 
PN te TG MRI oon cscs ccaancsanes ccisercsosaisscnonmvedacmmeaeel 899 


SEALD-SWEET SALES, INC. v. CERTIFIED GROCERS OF 
ILLINOIS, INc. PACA Docket No. 2-1104. Dismissal 


—On motion of parties ................ccccccccrscrscsoseeses een 1563 
SEALD-SWEET SALES, INC. v. BuDDY TILLMAN. PACA 

Docket No. 2-1018. Default ..............0000.0000.... acdkelactaa sees 1175 
SENINI ARIZONA, INC. v. MOORE & REESE PRODUCE Co. 

Inc. PACA Docket No. 2-941. Default ......0..0.0cccccceeee $816 
SHELLEY POTATO, INC. v. PAN-REDDI POTATO SERVICE, 

Inc. PACA Docket No. 2-804. Default ...............0...ccccccceeees 414 
SIEMERS, PAUL v. CHILD BROTHERS, INC. PACA Docket 

No, 2-788. Order for undisputed amount ........................c0065 536 

I I No ooiagasieie Tian eng ieee ed oe epettaaa 791 


SILVERSTREAK DisT., INC. v. ABBY PRODUCE Co., INC. 
PACA Docket No. 2-509. Joint venture established 
—Failure to protest invoice terms—Liability for 


iii ti eae lncik ttamnadigint as techinemueaange er 149 
SILVERSTREAK DISTRIBUTORS, INC. PACA Docket No. 
2-931. Failure to pay—Publication of facts—Default .......... 1320 
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